CLINTON TOWNSHIP COMMUNITY COALITION
P.O. Box 78
Lebanon, NJ 08833

September 16, 2010

Mr. Sean Thompson

Acting Executive Director

New Jersey Council on Affordable Housing
101 South Broad Street

PO Box 813

Trenton, NJ 08625-0813

RE: Comments on Township of Clinton Fair Share Plan
Dear Mr. Thompson:

Please accept this letter as a formal objection to the Fair Share Plan and Housing Element
submitted by Clinton Township, Hunterdon County, NJ in accordance with the Council on
Affordable Housing third round rules.

Summary

Specifically, we object to the inclusion of the site known as Windy Acres (Block 7 Lot 31.02)
because it does not represent a realistic opportunity to satisfy Clinton Township’s prior round
and actual growth share obligations.

We find the latest Plan prepared by Clinton Township to be a disingenuous effort to address its
affordable housing obligation by (a) removing a site (the “Old Allerton” site) from the Township’s
2007 Plan that provides a realistic opportunity to deliver affordable housing, and (b) relying
instead almost exclusively on a site (“Windy Acres”) that does not have water or sewer, that
does not conform with State regulations and policies, and that is unlikely to obtain the necessary
regulatory approvals and the necessary funding subsidies within the timeframes established by
COAH.

The history of Clinton Township’s Fair Share Plan bears a black mark, warning that the failure to
provide a site with available water and sewer has been at the root of the Township’s repeated
failures to meet its COAH obligations.

The Objector & The History

The Clinton Township Community Coalition (CTCC) is a community organization formed in 2000
that represents the interests of concerned residents. An organization of 3,600 members, the
CTCC was a party to the litigation that resulted in the abandonment of Windy Acres by Pulte
Homes because it did not provide a realistic opportunity to deliver affordable housing.
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In fact, the CTCC’s arguments about lack of sewer and water were cited by the Honorable
Judge Edmund Bernhard as key reasons for remanding the case to the Clinton Township
Planning Board. In his February 5, 2004 decision (Attachment 1), Judge Bernhard
acknowledged that, without water and sewer, the project might fail to meet COAH’s
requirements, and he specifically instructed the Planning Board to deny approvals until water
and sewer requirements were met.

Judge Bernhard wrote:

A: “This court recognizes that in the event an appropriate sewerage treatment plan is not
feasible, Clinton Township may fail to meet the requirements of its COAH certification.
While it is to act in good faith, the Planning Board is instructed to deny any proposed
sewerage treatment plan that fails to meet the requirements of N.J.S.A. 40:55D-38 and
appropriate municipal ordinances.”

B: “Before [Planning Board approvals] for preliminary site plan and subdivision can be
granted, there are certain conditions and factors which must be met. These are:

“(1) There must be a provision that there is an adequate and potable source of water...”

C: “The applicant’s approval cannot be granted until adequate provisions for sewerage
treatment, either through a plant or other permits, are obtained.”

D: “I am also remanding this matter to the Planning Board for their determination of
whether P&H has provided adequate provision for sewer treatment, pursuant to N.J.S.A.
40:55D-38."

E:. “...P&H [aka, Pulte Homes, the developer] and Clinton Township must formulate a new
provision for adequate sewer treatment if site plan and subdivision approval are to be
granted.”

Subsequent to Judge Bernard’s decision and instructions, and at a time when Pulte Homes was
proposing an on-site sewer system, COAH and the NJDEP determined that the site was not
suitable to meet Clinton Township’s affordable housing obligation. (Attachments 2, 3, 4, 5)
Today, Clinton Township is also proposing an on-site sewer system, yet without any
engineering work completed — for an even higher-density project on a smaller parcel of land
(the newly subdivided “Windy Acres”) that makes it even harder to obtain the necessary
approvals.

Even today, Judge Bernhard’s instructions ring the same warning. Even today, the newly
subdivided “Windy Acres” site has no proven, adequate water supply or sewerage treatment,
much less any NJDEP or other State approvals.

CTCC Comments on Clinton Township COAH Plan Page 2 of 15



THE OBJECTION

The CTCC is concerned that the actions of the Township Council with respect to the preparation
and submission of its new COAH Plan will expose the Township to the risk of losing its
substantive certification, to significant financial liabilities, and to the uncertain outcome of
builder's remedy lawsuits.

The CTCC does not object to using the Windy Acres site for a future affordable housing
obligation, if the site can be engineered for it and if it can obtain the necessary approvals.

However, the CTCC objects to using the site for the Township’s prior rounds and actual third
round obligation because we believe the site does not provide a clear and realistic opportunity
to meet COAH’s deadlines for obtaining necessary approvals and funding subsidies. Once
again, by relying on this highly-controversial and already-rejected site, in Judge Bernhard’s
words, “Clinton Township may fail to meet the requirements of its COAH certification.”

We obiject to Clinton Township’s new Plan for the following reasons:

e The Windy Acres site, which is designated to yield almost all of the Township’s
affordable housing, is not suitable nor does it represent a realistic opportunity to
provide affordable housing as envisioned in the Township’s latest housing Plan
because that site is inconsistent with the municipal Sewer Service Area, the
Highlands Regional Master Plan, and the NJ State Plan.

1. The Windy Acres site is precluded from a Sewer Service Area due to the service
area delineation standards adopted by NJDEP in accordance with Water Quality
Management Planning Rules.

2. The site is inconsistent with the Highlands Regional Master Plan (RMP).
Specifically, the site is designated a Conservation Zone and Environmentally
Constrained Sub-Zone. The RMP precludes or severely restricts the extension of
water or sewer infrastructure within both the Conservation Zone and/or the
Environmentally Constrained Sub-Zone. Additionally, the Township has relied on
the Highlands RMP growth projections and as such has obligated itself to
conform to the Highlands RMP. However, the Township has included the site in
its Plan without determining whether the site can be developed in accordance
with the Highlands RMP.

3. The site is inconsistent with the NJ State Plan, which, after years intensive
analysis and Cross Acceptance work, now proposes the site for a Planning Area
5 (PA5) designation due to the site’s environmental sensitivity.

e Clinton Township is unlikely to meet its first COAH compliance review period
deadline, thereby risking its COAH substantive certification.

1. The Township has failed to take substantive steps to obtain the necessary
development approvals for Windy Acres in order to satisfy its prior round and
actual third round obligations by the first compliance review period.
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2. The Township has failed to sign a developer's agreement with an affordable
housing developer.

3. The Township has failed to apply for and secure housing subsidies to pay for the
project. The available funding programs are highly competitive, application cycles
are only twice per year, and applications require fully-developed plans and a
named developer. The Township is far behind the curve on all these
requirements — perhaps fatally.

4. Members of the newly-elected majority of the Township Council have publicly
stated their political opposition and/or reluctance to actually adopt the Highlands
RMP, thereby risking the Township’s reduced COAH number, upon which the
current Plan relies. In the event the Township fails to adopt the RMP, the
Township will have inadequate sites that represent a realistic opportunity to
deliver affordable housing units, thereby further jeopardizing the looming COAH
schedule — and the Township’s substantive certification.

e The Township had a fully-documented primary site in its 2007 COAH plan, which
had allocations of water and sewer, yet it disingenuously and for political reasons
substituted a deficient “primary” site that does not have water and sewer
allocations or infrastructure.

1. The Township arbitrarily removed other, more appropriate sites including a
municipally-sponsored affordable housing site known as Old Allerton. The Old
Allerton site was included in the Township’s 2007 housing Plan. That site had
obtained development approvals from the Township, and, most significantly, that
site had the allocations of water and sewer capacity necessary to support the
development.

2. When it put out an RFP for Affordable Housing Developers in 2010, the
Township did not include the Old Allerton site. Yet the newly-elected majority
members of the Council disingenuously proclaimed that the Old Allerton site
would be far more costly to develop than the Windy Acres site — without having
new, competitive bids on Old Allerton to base these claims on. Perhaps more
than anything else, this chicanery reveals the political agenda behind the trashing
of the 2007 Plan.

SUPPORTING INFORMATION

NJDEP previously advised COAH that the timeframes for obtaining approvals on Windy
Acres would be “extensive” and “very difficult”

The site does not have water or sewer service and there is currently no infrastructure available
to provide the site with water or sewer service. The site is designated as part of the Clinton East
Sewer Service Area, but that Area has been determined “economically and technologically
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infeasible” due to the designation by NJDEP of the Rockaway Creek traversing it as a Category
1 waterway.

In 2006, The NJDEP wrote to COAH expressing its opinion that development of Windy Acres
“presents significant regulatory challenges that would be very difficult for the Department to
approve” and further that the “permit application review timeframes would be very extensive”.
(Attachment 2)

COAH previously Issued an Opinion regarding Windy Acres citing a lack of Sewer
Capacity

The Windy Acres site was once included in the Township’s affordable housing Plan as an
inclusionary site to satisfy the Township’s prior round obligation. However, in October 2006
COAH issued an Order to Show Cause why it should not rescind the Township’s substantive
certification largely due to the inability of the previous developer, P&H Partnership, aka Pulte
Homes, to secure the necessary development approvals to effectuate the development, which
inability was due largely to the absence of available water and sewer capacity to support the
needed housing to satisfy the Township’s COAH obligation. (Attachment 3)

COAH's October 2006 opinion stated that the Windy Acres site did not create a “realistic
opportunity for affordable housing in light of the many environmental issues and questions
regarding sewer capacity.” (Attachment 3) This issue was only exacerbated by the advent of the
Highlands RMP adopted in 2008 and the new NJDEP water quality management rules adopted
in 2008 at NJAC 7:15.

The Highlands Council RMP released in 2008 designates the site as being entirely within the
Conservation Zone, and the entire site is designated as an Environmentally Constrained Sub-
Zone which precludes certain types of development activity.

Court Decision upheld denial of development approvals due to a lack of Water and Sewer
for the Windy Acres Site, yet the current Township Council ignored the Court’s reasons
and instructions.

The CTCC was very active in the review of prior proposals to include Windy Acres in the
Township’s prior Plan. The CTCC was also instrumental in demonstrating that the site did not
represent a realistic opportunity to provide the needed affordable housing. The position of the
CTCC was subsequently affirmed by Judge Bernhard in his 2004 decision to withhold site plan
approvals for the project based on the lack of available water and sewer.

The CTCC maintains that the current, subdivided site, still known as Windy Acres, still does not
represent a realistic opportunity to produce the affordable units envisioned by Clinton Township.
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We also maintain that the decision to include Windy Acres and remove the Old Allerton site was
a dangerous, arbitrary and politically-motivated action of the newly-elected majority of the
Township Council.

The Township Council was perfectly aware of the Court’s 2004 instructions to ensure the
availability of water and sewer to the site, yet it took no action to conclusively demonstrate that
these utilities were available. In fact, one of the new members of the Council served as Planning
Board Chairman when Judge Bernhard issued his instructions. This raises the question whether
politics trumps good sense and responsibility, and whether the new Plan is intended as
retaliation against the Judge’s rebuke of virtually all of the Planning Board’s reasons for denying
the Pulte Homes application, or perhaps a misguided revenge against the NJDEP’s 2005
rebuke of the Planning Board’s practices. (Attachment 4)

The Council was also perfectly aware that the Old Allerton site, which had already obtained its
approvals with the cooperation of the landowners, and which had both water and sewer
allocations, as well as municipal approvals, was the only site that could realistically fulfill the
Township’s affordable housing obligation.

In a brazen political move, immediately upon taking office the new majority of the Council, led by
the former Planning Board Chairman, took the unusual action of politically engineering the
disbanding the Township’s COAH Committee, thus eliminating credible opposition and the
valuable input of a full cross-section of Township boards, commissions and officials. This action
also dispensed with the participation of the citizenry. The Township Council thus rejected
reasonable consideration of alternatives and arbitrarily excluded the more suitable sites that
were previously included in the Township’s housing plan.

The Windy Acres site is not suitable to satisfy Clinton Township’s Prior Round and Third
Round obligation as envisioned in the Township’s Housing Plan

Despite several years of careful planning and collaboration at the local, County and State levels
to produce its 2007 COAH Plan, Clinton Township has now arbitrarily re-designated Windy
Acres as the primary site in its housing Plan, contrary to the State Plan, the Highlands RMP and
the NJDEP rules, prior Court decisions, COAH’s prior opinion, and prior guidance from the
NJDEP.

Perhaps most astonishingly, rather than leave the approved Old Allerton site in the Plan, the
Township completely removed Old Allerton in spite of the massive investment already made in
that site. Some of the new members of the Township Council know only too well the Township’s
historical failure to keep realistic sites in its Plan, and the ire that was aroused in COAH when, in
the past, the Township exposed itself to considerable risk because it continued to rely on
unsuitable sites.

But perhaps most troubling is that when, in early 2010, the Board of Adjustment approvals for
the Old Allerton site came up for virtually automatic renewal, the new majority of the Council that
was responsible for upsetting the Township’s 2007 COAH Plan refused to renew those
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approvals — even when publicly advised to do so by the Township attorney, who pointed out
that there was no cost or risk associated with renewing those approvals to further ensure the
delivery of affordable housing. The failure to protect those approvals, and thus the continued
viability of the Old Allerton site, reveals a stunning political agenda behind the actions of the
newly-elected majority of the Council.

After the Township acquired the 292-acre Windy Acres parcel from Pulte Homes on December
31, 2008, the then-sitting COAH Committee worked with the Township professionals and the
Council to subdivide 35 acres of the property. The purpose of the subdivision was to create a
future affordable housing site, recognizing that prior round and actual third round obligations
would be addressed on the Old Allerton site. It was never the intent of the Township to rely on
those 35 acres to fulfill its immediate obligation because the site did not present a realistic
opportunity to fulfill the Township’s prior round and actual third round obligations within the
timeframes established by COAH.

Subsequent to that subdivision, the Township decided to put virtually all of its affordable housing
obligation on that site, without seeking or permitting comments and input from the very COAH
Committee that worked on the subdivision and on the rationale for creating it. Instead, the
newest members of the Township Council ignored the intentions of the COAH Committee and
politically engineered the elimination of the COAH Committee prior to revising the 2007 Plan.

Virtually everyone in Clinton Township, at NJDEP and at COAH is familiar with the repeated
failure of Windy Acres to fulfill the affordable housing obligation.

Windy Acres site is inconsistent with the Final Draft State Plan.

In 2004 Clinton Township submitted a Cross Acceptance report detailing the changes
necessary to the State Plan map. Subsequently, the recommendations of Clinton Township
were adopted in a report prepared and submitted by the Hunterdon County Planning Board in
March 2005 to identify necessary map changes.

In 2009, the Office of Smart Growth issued the Final Draft State Plan maps that identify the
inclusion of the Windy Acres site as a PA5. This change was a result of extensive and careful
science- and fact-based planning at the local, regional, County and State levels intended to
align the Township’s zoning with applicable State requirements and with the plans of
neighboring towns and the entire region. The recommendations of the Clinton Township-area
towns for the State Plan were supported by the NJDEP and subsequently by the Highlands
Council, through designation of the Windy Acres site as Environmentally Constrained. Upon
adoption of the State Plan, the site will be designated as PA5 which will severely limit its realistic
development potential. (Copies of pertinent Stat Plan maps will be provided to COAH upon
request. The large file sizes are the only reason we do not included them in our Attachments.)

Windy Acres is inconsistent with NJDEP rules governing Sewer Service Area desighation
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In 2008 the NJDEP issued amended Water Quality Management Planning rules and
subsequently released guidance to Highlands communities regarding interim sewer service area
designations. The County is obligated to submit an amended Wastewater Management Plan
(WMP) by April of 2011.

In accordance with the current NJDEP rules and the Highlands RMP, the newly subdivided
Windy Acres site will be precluded from inclusion in the sewer service area due to factors that
may include, without being limited to, the following:

1. Windy Acres is still not currently served by water or sewer and lacks access to existing
infrastructure that is available to provide water or sewer.

2. Windy Acres is still designated for inclusion as PA5 in the State Plan.

3. Windy Acres is still identified by the NJDEP as habitat for State-listed threatened and
endangered species.

4. Windy Acres is still within a Category 1 Stream and associated Special Water Resource
Protection Area.

5. Windy Acres is still designated as a Conservation Zone by the Highlands Council.

6. Windy Acres is still designated as an Environmentally Constrained Sub Zone by the
Highlands Council.

7. Windy Acres is still designated as a Critical Wildlife Habitat by the Highlands Council.

8. Windy Acres is still designated within a Tier 1 Well Head Protection Area by the
Highlands Council.

The Township is thus likely to be precluded from securing the necessary approvals in a timely
manner from the NJDEP and Highlands Council to accommodate the water and sewer
capacities needed to support any development on this site.

The Township once again ignores factors relating to both the original Windy Acres site and the
newly subdivided site that have long been acknowledged by NJDEP and COAH as impediments
to obtaining necessary approvals. Nonetheless, the Township has once again submitted a Plan
to COAH that relies upon an unrealistic site that still faces the same regulatory obstacles.

The passage of time and “institutional lack of memory” may not be cited to excuse such poor
planning. As already cited, one of the current members of the Township Council was the
Chairman of the Planning Board at the time of the original denial of the Windy Acres application,
which led to the Court’s order to demonstrate availability of water and sewer prior to approvals
being granted, which led to stern warnings from the NJDEP, which in turn ultimately led to
COAH issuing its order to show cause and to COAH'’s finding that Windy Acres did not
represent a realistic opportunity to deliver affordable housing.
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Windy Acres is inconsistent with the Highlands RMP

The Township has elected to utilize the Highlands buildout projections for determining its third
round COAH obligation. This in turn obligates the Township to conform to the Highlands RMP.

The Windy Acres site as proposed has been designated to satisfy both the Township’s
outstanding prior round and third round obligations based on the Highlands buildout projections.
However, no outside agency approvals have been obtained by the Township for the Windy
Acres development at this time.

In 2009 the Township submitted its resolution of intent to Conform to the Highlands RMP. The
Highlands RMP precludes extension of water and sewer service areas within certain areas.
Even if the Township is successful at changing the map designation from Conservation Zone to
some other designation, the development proposed for Windy Acres will be precluded because:

¢ Windy Acres is included within the Environmentally Constrained Sub Zone.
¢ Windy Acres is designated as Critical Wildlife Habitat.

¢ Windy Acres is within a Tier 1 Well Head Protection Area.

e Windy Acres is within a Water Protection Area.

¢ Windy Acres is within a Steep Slope Protection Area.

The Township Arbitrarily Excluded the Old Allerton Site from its Housing Plan

In 2006, COAH ordered the Township to submit, within 120 days, a revised Plan that did not rely
on Windy Acres, citing the lack of a realistic opportunity to develop that site for affordable
housing, and further citing NJDEP’s warnings that the site was not likely to obtain NJDEP
approvals.

Within the ordered 120 days, the Township amended its Plan, which amendment is dated
January 2007, and included other sites that represented a realistic opportunity for affordable
housing. That Plan included two realistic sites, most notably a site known as the OId Allerton
site (Block 58 Lots 4, 5, 6 and 7). This site was chosen in significant part because it had access
to available water and sewer utilities.

The Old Allerton site was the primary site proposed to satisfy the obligation in the Township’s
prior Plan, and it was engineered to accommodate a total of 85 affordable housing units. The
site is designated in the Final Draft State Plan as PA3 and is designated as Existing Community
Zone by the Highlands RMP. Both the State Plan and Highlands RMP support the affordable
housing development proposed on the Old Allerton Site. The site has water and sewer allocated
to the project.

Using monies from its Housing Trust Fund, on December 8, 2008 the Township secured
preliminary site plan approvals from the Clinton Township Board of Adjustment, without public
opposition and with public support.
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As already noted, on December 31, 2008 the Township acquired the original 292-acre Windy
Acres parcel predominantly as Open Space, reserving approximately 35 acres for future
affordable housing. At the time of acquisition, no determination was made regarding the realistic
development potential of the site set aside for affordable housing, nor were any engineering
studies completed to demonstrate the availability of water and sewer to service a future
development. Since the Township acquired the property, no engineering studies have been
completed nor have any agency approvals been obtained to demonstrate that the site can
realistically support the 150-unit residential development and requisite utilities now envisioned
by the Township.

When the current Council reformulated its Plan in 2010, the Old Allerton site was the only
significant COAH site:

¢ For which the Township had secured development approvals and obtained water and
sewer allocations.

¢ That was consistent with the State Plan and with the Highlands RMP, in accordance with
its obligation to provide a realistic opportunity for affordable housing.

Instead, the Township decided to exclude the ready-to-go site and replace it with an alternate
site that:

e Had previously been rejected by COAH.

¢ Which was never intended or vetted by the COAH Committee for the prior round and
third round obligation.

¢ Which even today has no development approvals.

¢ Which even today has no water or sewer.

¢ Which is inconsistent with the State Plan and Highlands RMP.

¢ And which is unlikely to secure the necessary approvals to create a realistic opportunity
to deliver affordable housing.

The COAH Plan appears to be politically-motivated effort to eliminate the realistic site,
Old Allerton site by falsely portraying it as “more costly.”

On May 31, 2009, as part of a political campaign, three current members of the Township
Council issued an alarmist statement (Attachment 6) titled “ALERT: COAH HOUSING IN
BEAVER BROOK SECTION OF ANNANDALE" stating that:

“We support amending our COAH plan to put all of our affordable housing on the front
portion of the Windy Acres property — land we already own... and not on land we would
have to buy for several million dollars more.”

“We can no longer ignore the adverse tax impacts of the Township’s current [2007]
affordable housing plan. We must meet our COAH obligations, but in a fiscally responsible
way. That means building all of these units on part of the land we purchased last December
at Windy Acres for $7 million.”
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First, the Old Allerton site is not in the well-known Beaver Brook development, but across the 4-
lane, divided Route 31 highway. The candidates were simply attempting to inappropriately
arouse voters in the largest development in the Township.

Second, having gotten elected, these three new Council members falsely and without evidence
portrayed Old Allerton as more costly before rejecting it. However, they never solicited or
received competitive proposals for Old Allerton as they did for Windy Acres. Instead, they
offered a fabricated “cost estimate” for Old Allerton as justification for dispensing with it entirely.

The political flyer goes on to inaccurately state that the Old Allerton affordable housing project
would:

“directly impact the Quality of Life you enjoy in Clinton Township for years to come.”

In spite of the fact that in 2006, over three years earlier, the NJDEP and COAH rejected Windy
Acres as a realistic component of the Township’s Plan, the candidates disingenuously stated
that:

“For at least fifteen years prior to the Township’s recent amendment, the Township’s
Master Plan included Windy Acres as our preferred site for affordable housing.”

Emphasizing the fear-mongering of the joint campaign letter, one of the candidates issued a
separate letter dated April 29, 2009 (Attachment 7), implying the Old Allerton affordable housing
would somehow be inappropriate:

“directly across the street from Immaculate Conception [church] on Old Allerton Road.”

More to the point, prior to getting elected, and prior to reviewing all the available information that
was developed by the COAH Committee to help produce the 2007 Plan, this candidate made it
clear just how political and premeditated his later action on the Council would be:

“I'm running to insure the balance of our COAH obligations for the foreseeable future is
developed at Windy Acres.”

As of January 1, 2010, the three candidates comprised a majority of the Township Council, and
two of them have been in charge of the development of the Township’s recent COAH Plan.

The COAH Plan is the result of political engineering that eliminated potential opposition
of municipal officials

The further political manipulation of the Township’s COAH plan occurred after the Mayor
renewed the COAH Committee, which had been working on the Plan for years, at the 2010
Council Reorganization meeting.

During the preparation of the Township’s 2007 Plan, the Mayor had established a COAH
Committee to advise the Council on the development of a Plan that would ensure a realistic
opportunity to develop affordable housing. That Committee included members of:
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e the Council,

¢ the Chair and Vice Chair of the Planning Board,
e the Chair of the Board of Adjustment,

e the Chair of the Historic Commission,

e the Chair of the Environmental Commission,

e and other citizen volunteers.

The Committee’s purpose was to ensure the participation of members of the public, and key
officials of the Township whose respective departments would be responsible for supporting the
Plan. The Committee ensured broad scrutiny and validation of choices for the Township’s
COAH Plan. These representatives of key Township boards and commissions met regularly to
ensure the preparation of a Plan that was consistent with the Township’s Wastewater
Management Plan, with its Zoning, with the NJ State Plan, with the Highlands RMP, and with
NJDEP regulations.

Upon arriving on the Council, the three new members quickly rejected the COAH Committee,
caused it to be disbanded, and two of them managed the preparation of the new Plan based on
their campaign promises without the key boards, commissions and citizens of the Township.
The elimination of the Committee effectively eliminated organized opposition from within the
municipal government.

Clinton Township’s history with COAH demands a Plan with extraordinary integrity

The new Plan skims dangerously close to the line of COAH’s rules and requirements, rather
unguestionably demonstrating compliance with both the letter of the law and its intent.

Without completing the requisite studies, in January 2010 the Township issued a Request for
Proposal (RFP) for Affordable Housing Developers. The RFP identified two sites the Township
intended to include in its affordable housing Plan — Windy Acres and the Old Municipal Building
site, intentionally excluding the Old Allerton Site. The Township did not make the details of the
RFP available for public review until the CTCC filed an OPRA request.

The process managed by the new 2-member “COAH Committee” precluded meaningful public
input and revealed purely political motivations. The RFP specifically excluded the Old Allerton
site from consideration, in spite of its existing Board of Adjustment approvals and in spite of its
role as the key site in the Township’s prior submission to COAH, and in spite of being the only
available COAH site in the Township with water and sewer.

In the meantime, the existing developer’s agreement for both the Old Allerton site and the Old
Municipal Building site expired, yet has not been replaced with any new agreement. In preparing
its new Plan, the Township concocted grossly overestimated costs of land acquisition and
project construction in a transparent effort to discredit the only significant, conforming, sewered
and watered site it had available — Old Allerton.
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The stern warnings of COAH and the NJDEP in 2005 and 2006 led the Township to produce its
2007 Plan — within an extraordinarily tight timeframe of 120 days, per COAH's order — only
after taking extraordinary measures to demonstrate its good faith and intent to deliver its
affordable housing obligation.

With its current Plan the Township has rejected the extraordinary measures of the 2007 Plan.
Even with much more time to produce a new Plan, the Township reverted to a Plan with the
same lack of integrity that resulted in COAH’s 2006 order to show cause.

CONCLUSION

We believe that what makes our objection all the more compelling is the fact that in 2010 Clinton
Township suddenly abandoned a realistic Plan (submitted to COAH in January 2007) that:

e was engineered,

¢ had obtained municipal approvals;

e had water;

e had sewer;

¢ met Judge Bernhard’s requirements;

e upon which the Township had spent years and significant funds, including from the
Township’s Affordable Housing Trust Fund;

e that was developed in conjunction with the municipal COAH Committee, comprising the
Chair and Vice Chair of the Planning Board, the Chair of the Board of Adjustment, the
chair of the Environmental Commission, the Chair of the Historic Commission, the
Mayor, and other citizen volunteers;

¢ which conformed with the Final Draft State Plan, with the Highlands Regional Master
Plan, with the municipal Wastewater Management Plan, with the NJDEP Water Quality
Management Planning Rules;

e and was ready to submit for necessary funding subsidies on a realistic schedule.

The Township suddenly reverted to a site that:

e is substantially as problematic as it was when it was larger;

¢ which today would require higher-density development on a smaller parcel,
e was previously rejected by COAH;

e was previously rejected by the NJDEP;

e which even today has no municipal development approvals;

¢ which has no regulatory agency approvals;

e which has not been engineered,;

e which has no water supply;

e which has no sewerage capacity;

e which has no water or sewer infrastructure on it or connected to it;
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e which is inconsistent with the Final Draft Sate Plan, the Highlands RMP, the municipal
Waste Water Management Plan, with the NJDEP Water Quality Management Planning
Rules;

¢ which was developed without the input of the key Township officials comprising the
COAH Committee;

e for which there is no developer's agreement;

« for which no application process has been initiated to obtain necessary funding;

e and which is unlikely to meet COAH’s deadlines for approvals and funding..

Perhaps most stunningly, the new Plan once again defers responsibility and relies on the
unconfirmed representations of a third-party developer’s proposal, without any contractual
agreement or commitment by either the developer or the Township. Just like the Plan that
originally included Windy Acres.

Clinton Township has a sad and costly history of relying on Windy Acres for its affordable
housing obligation. With its 2007 Plar, the Township turned a corner and moved quickly toward
compliance with a carefully-designed Plan utilizing engineered, approved, realistic sites to fulffill
its COAH obligation in a prudent, timely matter.

In 2010, having discarded the valuable input of key officials and the public, and working behind
a veil, the new majority of the Clinton 'I"ownship Council changed course and made again for the
jagged rocks of Windy Acres, putting the Township at risk for more litigation, unknown financial
costs, and the loss of its substantive certification.

Unfortunately, it seems the new Clinton Township Plan before COAH is at best a disingenuous,
risky proposition, and a product of political demagoguery, not a realistic opportunity to deliver
affordable housing.

This Plan harkens back to CT’s discredited approach of making promises without making
commitments or demonstrating a realistic opportunity to fulfill its obligation. We respectfully
request that COAH instruct the Township to put the Old Allerton site back in its Plan,
since that site is the only one that meets COAH’s requirements and the intent of the law.

The CTCC appreciates your consideration. Please do not hesitate to contact us if you have any
questions or require additional information at (908) 236-8440.

I

Nick Corcodilos, Co-Chair
For The Clinton Township Community Coalition

Attachments (7)
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ATTACHMENT 1

NOT FOR PURLICATION WITHOUT THE
APPROVAL OF THE COMMIITEE ON QPINIONS

P & K CLINTON PARTNERSHIP - SUPERIOR COURT OF NEW JERSEY

HUNTERDON QOUNTY-LAW DIVISICN
'. DOCKET NO. HNT-L-342-01
Plaingiff,
Vs, ' i Civit Action
PLANNING BOARD OF :
CLINTON TOWNSHIP : OPINION
' : JUDGE EDMUND R, BERNHARD

i':)cfcndam. FEBRUARY 35,2004

.

This cas;c is 2 chatlenge o ti:c denigd by the defendant Cliston Township Plansir g
Bowd of the dppl ication of P&H ijrama Parlnership for prefiminery site plan and
subdivision a;:p:mval. F:aimi{!'alsg nrgnes 1t is o suit to enforse the mmiim&emf
mandate that mu nictpalities create :éatisti-:: opportunities for thw provision of fow and
maderate incormie housing enumoidted ﬁy the New Jersoy Supreme Court in Seuthern
&wmmmmmmm 67 ]LE 151 (1974) (Mot
Laurd 13, and 92: N, 138 (19833 (Moynt Latrel 11} Plainttl angues that the denial of the
site phin 3;}9!311:&5;'1“ has the effect of thwarting low and moderate hougipg in Clinton
Townahip andé s;zmenin g the hcwsi:%g plan for which the Township twice reccived
substantive certification. ‘This court then must then review not onty the Plunning Board"s
handling of tay :zupp! ication in awar?:ianca with gencral standards under the Municipal
Lamd Use Law, m 40;550-] gt seq. (MLUL) but aiso speciat standaeds covering

deslsions on ina%usionary ﬂmlopmg:ms established by the New Jersey Supreme Court in



gent By: BEANSTEIN & HUFFMAN, P.A.; baa?ssssms; Fab-6-08 123313

_ - CONCLUSION

This cn.m finds that the Plsaning Board's canclusions in Subpasagrapk G,
Suhpemgmphfi. Subparagraph T, Subparagraph L, Subgarngraph M,
Su%;mgzaph K and Su&pmgmph Fave arbitrary, unteasonable and provide mare
1han 45 adl,qun!c basis to reverse thess findinps of the Planning Bonrd, However,
bofors quch a;apmvutst fot pr&liminai‘y gite planand pubdivision can be granted,
thert arccma%n conditions and l&#to;s which must by met. Thase are:

(4} ‘I“ﬁ;m st be @ provision (bat there 5 20 adequate and pouble

sowrce of water. Thy applicunt’s have appeated the issue of the water

Tower thr the [3EP and tha appeal must be resolvad and » watar source

9mwde«d

{2} Under Subparagraph Pihe applicant and the Boand must agree
o st #9ide ome ares fov the two spocies of birds distussed in that

wayh

(3} Suhpamgmph T. The a{;phcam and the Planning Boasd .
examing the question to see if anything furthor ¢in by duns 16 decreate the
storay water 2onoff and pollwtion on the remssd for further proofs to be
pmviﬂsrgd by eitof side.

(4) Under Subparagraph Q it is necessary that a candition of appeoval be
that thete be appropriate mmtrmasm and repidr casements for each

Ffﬂi’eﬂb’
(33 An addaamnai coudition is thar the DEP issue & now LOI withow
chsngr knd ifthere is any chingo thet the applicant comply with zay
c&usgm o mmmeudmous in the LOL
The apgiivant's approval cmrmt be granted until adequate provisions for
sewemge trostment, either roagh a plant oF otter peripit, are odtained.
© This eourt will remend the maner back to the Planning Board 1o tesoive

the five conditions set forth above, | am slso remanding this matier 1o the

Plenning Boand for thelr determination of whether P& hss provided sdequste

37
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dent Sy: BERNSTEIN & HOFFMAN, P.A.j ga‘jhmagms; o 8.04 12:2%; Paga 38)30

provisions I‘orisewer Irediment, purs‘:uanz 1o N.1.8.A. 40:55D-38. As | indicated,
in the prioe ml%tlun te dismiss it sppears thist the originally planned sewersgs
trentmant for ::hc Wingdy Acres site is not pragtical (Webor Ceit, $120). Therefors,
P&Hand ctin%on Township must formslate 8 new provision for adequate sewer
toeutment if sitia plan and subdivision approval are to be granted. ;

Tais wuz: resognizes that in the event an appropriate sewerage testment
plan is st mé@bk, Clinton Tawnship tay fail 10 weet the requirements of its
COAR cortificition, Wite it s to xet n good faith, the Planiing Boand is
instiucted to dmy any progosed sewsrage treziment plan hat falis 10 mewt the
requiremionts ai‘ NS4, 4055038 and appropriste municipal ordinances.

A rcma:frd to the Special M%ér for resolution of the sewerage treatiment
quegtion is ina_p::pmprinze at this ﬁme.é This court is without udeguate inf::;rzm!im:
to 355058 whit ziuc alicrnntives right be. As il slands, there s 50 dispute between
Clinton ‘i’nwx:si%ip and P&H as to the formulation pad implemantation of an
altesnate sewerge taatmnant plan. No sich plan cumently exists. I in the future,
a viable plan fx ’?‘omuimﬁ and the P!&mning Board refuses to grant preliminary
site plan aﬁgm\v‘%ﬂ, # subsequent actiof} in Hew of prerogative writ remand may b5
appropriate, :

{am n!s:if n:t!eﬁ ng that the apgtiea s provide the Planning Board with it
Phase I snady, Ié Y event thot the Phase | study revesls factors which it
wnpuct pon r-itei plan and subdivision approval, thoﬁ issies must be dealt with on

remand.
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'This application is, thereFore, rermunded 1 conyider the matiess set forth

whave. | diract thy plakatiftts provide an approprinte ardar,
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ATTACHMENT 2

Sate uf Nruz Jersey

. DDEPARTMENT OF ‘Enﬁmawmm. PROTECTION

C " Uisa B Jackson
4 5. CopNE le {j_sc Management : Commissioner
Gowrner © PO.Box402 . .
Trentod, N 08625-0402
Phanek 609) 292-2178

Fax: {609) 633-0750

September 12, 200

Luc¢y Voorhoeve, Executive Direclor |
- State of Now Jersey , ‘
- Louncil on Affordable Housing
101 South Broad Street
P.O.Box 813 »
Trzmo:x, New J mcy 08625-0813

 Dear Ms Voorhocve,

! am ‘writing to formalize thé dmcussmn points relaicd to the June 22, 2006

* meeting regarding the Windy Acres site in Clinton, New Jersey, During that meeting the
Department pravided comunents on the proposed development concepis shown on a plan
titled "ENVlRONMENI‘AL CONSTRAINTS, Traditions at Hunts Mill, Clinton
Township, Hunterdon County, NJ;" datcd August 24, 2005, prépared by TRC. This plan
depicts a proposed project consisting of 455 active sdult and affordable units. In addition,
~we also’ reviewed another plan nﬂed "Traditons. at Hunt's Mills (Windy Acres),
Alternative Plan for 58 Single I'a.mtly Lats, dated May 2006, prepared by TRC. The

- proposed dcvclnpmmt shown ok the referenced plans will require appraval of the NJDEP

. pursuant te, at a minimum, the Fréshwater Wetlands Prutectmn Act (FWPA) and the
Flood' Hazard Awa Comml Act (F'HACA)

Bz..ed on the information. pravided, sxgmﬁcant env1r0nmental cosistraints exist
that will constrain potential development of this property, particulacly in the areag of the
site that require access south of the dui-site stream, These site constraints include wetlands
and associated transition aceas, 2 Category One watcrway and associated 300 foot Special

‘ Water Regource Protection Area (SWRPA), flood hazard areas and extensive State and
Federally listed Endangered and!or hreatened Species habitat, and steep slopes.

Because of these mgmﬁcxim environmental constraints, it is hkely that any
propased project on this site wxll[ necessitate a lengthy pemnnt application review and
timeframe. Although conclusive fi ndmgs wannot be made without compietion of 2 formal |
permit application review pursuan to alf npphcabie statuics, the significant and complex
envitonmental constraints on ts site mske a positive regulatory outcormne improbable for
carrent 455 or 58 markes rate unit alternatives. Specifically, it appears that the proposed

project may not qualify for the Toquired permits to construct the access road through the
wetlands ‘and across the Categoﬁy One water with the assocuaxad 300 foot SWRPA.

. Hew—l«uy Jx An Epd {Jppurg%m Emtmr W Printed on Hegy<hed Papq_ and Retyelabie



Potential impacts 0 “threatened and/or Endangcred species habitat would further
complicate and discourage the pmposed development.

The proposed project appoars to require s FWPA Indmdual pcmut mhcr than a
FWPA General permit due 1o the length of the crossing on the plans that were provided.
The standards for issusnce of this type of pemit includc an exhaustive alternatives
 analysis demonstrating that theré is no altdmative to the proposcd wetlands disturbance.
It appcars that alteraatives to this disturbahce are availsble and as such, would pm:!udc
issuance of the required permit-for the roadway as currently propesed. In addition, in
order to approve such a permit, the Deparfment must find that the propased project is in
the public interest, which may be prablematic in this case. Further, the proposed project
mast slso be cansistent With the applicable appraved Watzr Quality Management Plan
(WQMP) adopted under the New Jeorsey Water Quality Planming Act. At this time,
Clinton Township requires & comprehedsive Wastewater Management Plan (WMF)
. .updata, and it is likely that the Department cmm)l make ‘a finding that the propcsod
project is consistent with the WQMP

’I‘he Lamd Use Regulation pemts wm mcludﬁ a review for complianice w:th thc
Stormwater Management rule that px‘ohthns dovelopment in the 300 foot buffer
(SWRPA) adjacent to a Category Onc waterway. The referenced plans showed
significant encroachment into these arqas that would not be permissible. Fmthetmorc
- this permit review process would also address potential irapacts to Threatened and

Endanigered species habitats, and may also involve U.S. Fish and Wildlife Service review
of pou-.ntxal :mpacrs 1o any Pederally hsﬁed species on-site. -

* The dmcharge of sanitary wastewater from the proposcd devclopment wﬁl require
a NJPDES- Discharge ta Groundwater (‘DGW) permit. The WMP and associated WQMP
Amendment are g requirement of an adtmms:.ratwe!y complcte NIPDES-DGW permit
application.

Tn -conclusion, the pmpused devclopment presents &1gmﬁcam regulatory
eha!]enges thar would be very dificult for the Departroent to approve. I addition, the
perimit applicgtion review mn:ﬁamcq would be very cxtensive, dne the scope of the

mpﬁsecl pmject and the environmenal and regu]atory canstmmu; described herein.

.  Pleaso feal free to cantact me/at the abiove address or by phone st 609-292-2178
should you have any questions abott the proposed project or Department regulatory

process.
Sincerely, - . z ;//
l}-/(—o-.«}l., L} 22 ‘
Mark N. Maumliq '

Assistant Comunissioner.
Land Use Management



ATTACHMENT 3

IN RE GLINTON TOWNSHIP| )  NEW JERSEY COUNCIHL
HUNTERDON COUNTY ) ONAFFORDABLE BOUSING
J ‘
) OPINION

 Cepd 0L - 200

This matter arises'as a resuit of en Order to Show Cauge issued by the :
New Jersey Council on Aﬁfordajble Hausmg on Novemsber 9, 2005. That order was
issued in conjunttion with the C&Luncxl’s decision on an emergent motion filed by P&H -
Clinton Partnership (“P&H”). ZP&H s emergent motion sought to compel Clinton -
Towaship, Hunterdon County, toisuppbxt P&J's efforts to obtsin sewer segvice for the
Windy. Acres site which was lﬁcludcd in the Township’s certified fair share plan.

" Specifically, P&H asked this Councxl to compe] Clinton Township ta join in and support

P&H’s position on appeal before'the Superior Cowtt, Appellate Dms:on, in a matter in -
- which P&H ultimately sought sewer service from the Readington-Lebanon: Sewer |
Apthority ("RLSA™). The relief sc‘mght by P&H was granted in part and denied jn pastby
COAH. (Sez copy of the December 14, 2005 opinion memorializing COAHs decision
. on that motion, attached ‘and jheorporated by reference herein). In addition, on
. November 9, 2005, COAH issued| jan Order to Show Cause a5 to Why COAH should not
Revoke Clinton Township’s Secdnd Round- Substaptive Certification and Dismiss the

Pending Petition to Amend that Cémﬁed Plan (See copy of November 9, 2005 Order to :

Show Cause attached and mcoxpnxgted as if set forth at length herein).

BACKGROUND
" The procedural anc} factual history conceming Clinton Towns}np 8 16~

- peunon has been Jong and arduousJ ‘Moreover, it has beeq reitecated at length in COAY's -

puor decxsxous in this matler. As| Such COAH will rely on the procedural history and

backgronnd as set forth in its Nm{mmber 22, 2004 Opioion on thé Motions to Revoke
Clinton  Township’s Second Rm}and Substantive Certification and to Dismiss the
Township’s Pemon to Amend fhat Certification; the November 22, 2004 Resolution
Granting 2 Waiver; the J‘anuary 12, 2005 Resolution on the Motions fur Clarification and
" Reconsideration; the March 9 2005 Opinien on Motion for Emergent Relief] the
chembea' 9, 2005 Order (o Show Cauge; apd the Decewber 14, 2005 Opuuon on the



- Motipn for Emergent Relief. (*;Ilopi'es of these COAH decisions and reselutions are
" attached and incorporated by ré:ference herein). In addition, the Council notes the’
- following pertinent facts. ‘
" ' Dcspxte on-going rjxegouanons, and d:rccuon from COAH to include the " -
Windy Acres site in its Fair Share.%Plan, on October 27, 2005, Clinton Township Council
rejected a proposed settlerent wi{‘h P&H ret;axdinc the developraent of Windy Acres a6
an affordable housing site. Accoqdmgiy, on Novcmber 9, 2005, COAH issued an Order -
to Show Cause as to why Chntop Township’s Substantive Cemficatxon should not be
Revoked (“OSC"). In response tg COAH's Order, Clinton Tomslup requested that the -
parties be allowed the oppertunity to enter COAH mediation in an effort 1o resolve the
outstanding issues surrounding the Windy Acres developraent. COAH. granted the -
Township’s request and afforded the parties the o;;portumty to enter mediation. As such,
' the resolution of the OSC was put off pending mediation. As a result of this mediation,

Cligton Township and P& execuled a settlement agreement; however, this agreement 15 .

not binding on those parties vmhént COAH's approval. Both P&H sund the Townshxp
' have asked COAH to approve the zggec:ment.
N In addition, and jn résponse to the OSC, SIM. Commumues an objacior to
the Township’ s petition to ‘amend, filed a “Cross-Motion” sceking to compel the:
: Townshxp to mchzde SJM‘s prope;ty in its second and third round affordable housmg
plans.
 COAH heard” arguﬁlenz on both the Order to Show Cause and SIM’s
cmss—motzon at ite June 14, 2006 meeting. This opinion will address both the OSC and
the motion. ' .

_ o  ARGUMENTS
CLINTON TOWNSE PONSE TO THE 0SC:

. © The Townsth axcu/qs that the Order to Show Cause should be dismissed
because the Township and P&H have re.u:hed an agreement regarding the deveIOpmcnt
of the Windy Acres site for: affordablc honsmv The Township notes that the mmal ‘

“trigger™ for the issuance.of the {Ordcr was the Township’s initial rejection of an
agreement with P&H, and since thbrc is now au-agresment between the Township and
P&H, the Township submits that thé OSC should be dismissed.



In" addition, the %I‘c_)wnSbip asks that COAH approve the. mediased -
‘agreement as well as several “moéiiﬁcatious” to its pending petition to amend its certified
: plan. Specifically, the Township asks that it be allowed to remove two municipal”
construction pro;ects thhm its plin and instead receive credit for the Windy Acres s:.te.

P&H/WINDY ACRES RESPONSE TO THE OSC:

P&H asserts that pxhor to COAH's November 9, 2005 OSC, the Towns!np
had demonstrated “bad faith” wﬁth regard to the developm&nt of the Windy Af;xes -
development. Sigce the issnance «%:f the OS(i, however, P&H exzplains that the Township -
has been cooperative in reaching :‘m agreement with P&H regarding the developmest of -
- the Windy Acres site. As such, ?&H also requests that COAH approve the mediated
agreement and allow the Townslup to modify its pending petition as noted above

SIM’S CROSS-MOTION:

" STM argues thar Clihton Townghip has exercised and continues to exercise
" bad faith in implementing its aﬁoﬁdabie housing plan. SYM’s motion notes that COAH
- prevmusly ordered the 'I‘mvrrsmp»E to proceed with the construction of the municipal
construction sites rehed upon in Its repctxtmn regm:dl&ss of the outcome of the Windy
Acres litigation. However, STM (notcs that the Township now seeks to. delete. these
municipal sites from its plan. In éddmon. SIM argues that the Windy Acres site is no -
longer suitable for inclusjonary dewelopment SIM subzmts that New Jersey Department
of Bnvironmental Protection (“NJPEP”) regulations conceming Category One Waters
make the provision of sewer sm’me to the Windy Acres site problematic at best. SIM
also notes that P&H was not successful jin its appeal seeking sewer capacity. from the
Readington-Lebanon Sewer Authotity (‘RLSA™). (App. Div. Docket No. A- 2997-03T1).
© As such, STM argues that the Windy Acres site should no longer be included. in the
Township's plan. Instead, SIM assé,rts that it has a site which is available and suitable for.
-development as an inclusionary dei}elopment‘ SJM submits that its site has amplc sewer

' . COAM’s November 22, 2004 Opinion explained that the Townshxp mwst include the Wmdy Acres
site puzguant to NLA.C, 5:53-5.13(b), but could not roceive any affordsble housing credit for the site at
that fime given the question of site suxtabﬂxty and poteptial Iack of sewer for the site. As such, COAH
directed Clinton Township to provide alternative affordsble housing mechanisms in order to address sny
shortfall of affordable units in Clinton’s fait share plan.



: avazlablhty, and moinimal enmoninental constraints. Therefore, SIM subnuts that COAH‘
should eittier revoke Clinton’s se.cond round substantive certification or order that SJM’ .
. site be included in the 'I‘ownsmp’é affordables housing plan.

CLINTON TOWNSHIP’S RESPONSE TO SIM’S MOTION:

: " Clinton Township opposes SIM’s motion explaining that the SIM
property is located in the ROM-1 zone (:'eseaxch office and manufacturing distriet) and™
would therefore mqwre a “wholesale rezoning from commercial to mszdcﬂfxaL" In
addidon, the Township states tha{ the sewer ;gurportediy available to the STM sitc would
only pezmxt the creation of one—’ded:oom units under DEP rules. The Townshxp further -
argues that the SJM site is physacally and environmentally constrained. -Clinton -

Township also quesnons wheﬂjer the site could support the type of development.

proposed by SIM in light of DEP regulations. Moreover, Clinton assexts that. Windy
Acres continues to pose a reahsti’c opportunity for the creation of affordable bousing as
the current ‘settlement agrecmcnt provides three alternatives to create 150 affordable
units. Finally, the Township is uésure whether sufficient water capacity and pr%suxe ae
available to service the proposed ;ieVeIepment ‘

' P&H’S RESPONSE:
P&H asserts that $JM’5 motion for site specific relief should be_de:niéd :
because SIM has not cstablished that Windy Acres fails to present a realistic ppportunity

- for the creation of affordable housmg P&H notes various poss:bx.htm for bow its site

way obtain sewer. In addition, P&H argues that site-specific builder’s remedies are to be
“awarded by COAH only in excepnonal cages. Finally, P&H assexts that it has dﬂxvently
~sought to develop its site and sHould be afforded ttxe opportunity to comply with the |
“AgreeThent entered by the Townsh: p and P&H

RESPONSE FRO N ib SHIP CO} OALITION (“CTCC™):
' The CTCC is alsojan chjector to the Township's petition to amend and
responded to both the OSC and SJM’s metion for site specific relief. CTCC asserts that



COAH shold not approve the ‘ag:t;fecirxcnt at issue here as the CTCC arg;lcs that there are
too many environmental com@ainfi‘s on the Windy Acres site and that there are too mauy
obstacles for obfaining sewer fo!' the site. However, the CI‘CC does not advocate
dismissal of Clinton Township from COAXs jurisdiction. ’ :

In addition, the CTCC supporté'SM’s cross-motion to the extent that that -
motion asserts that Windy Acres does not present a realistic opportupity for the; creation -
of affordable housing. Howevet, the CTCC does not support STM’s request for site-
specific relief noting that the Township has raised valid issues rega,rdingthc suitabidity of
SIM's sité for affordable housing.| CTCC asserts that COAH shonld look at these issnes - -
- in more detail before providing the extraordinary relief sought by STM.

'  DISCUSSION

COAH initially em&ezed the OSC at issue here after learning that Clinton -

Township’s Council voted to re_}ect a proposed settiement allowing for the creatiop of :
‘ nmety affordablc uaits on the Wmdy Acres-site. As COAH had pxakusly ordered that
the Windy Actes site be included htz the Township’s peuuon to amend its certified fair
sharé’ plan, such action by the Tansth Council was deemed contrary to COAH's
previous directives. In response to COAM's Order, however, the Township xequested g
and tﬂnmately participated in COAH s mediation process in the hopes of coming 10 an
agreement with P&H rcgard.mg thei development of the Windy Actes site fog affordable
housing. In an attemipt to foster thic production of affordable housing, COAH permitted -
the parties to enter mediation and z'%s a result, P&I{ and Cﬁntoﬁ Township have reached
an agreement Since the issuancc of the 0SC, P&H and the Townsh;ip executed an
agresment to address the Towns1np'§ second round affordable housing obligation.
Thcrefom, COAH dees not find it appropriate to revoke the Township’s second xound
substannve certification at this time, However, it should be noﬁe& that COAH is deeply .
concemned about the amount of tise|which has passed since COAH granted second round

. substantive cextification to Clinton Towuship and the lack of affordable housing created
in Clinton Township since that hxw#z AS such, it is COAHs intent by this-decision to

a0 While COAH is aware that Clinton] bas & petition to smend ifs ocrtified plan curently pending
‘before the Cousicil, that amendment has not jyet been asted upon due in large part to the request of the

Townshxp and the on-gomg medistion.



. fashion a femedy which will ultimately produce affordable housing in Clinton Tt';wnship'.
~ with the Jeast anount of delay. ‘
In regard to SR\K s request for site specxﬁc relief, however, COAH. does-
_ mot believe it is appropriate to[ order the relief sought by SIM at this tiwme. It-is
undisputed that site specific re(kcf is an extaordinary mmﬁdy granted only when -
exceptional cm:urnstances are pnlesent. As explained abovc, COAH wonld Jike to see
affordable housing i in Clinton ’I‘o}vnskup in the immediate futuxe however, COAH isnot
convinced that STM is entitled td a builder's remedy at this time. As noted pmvs;onsly,
-COAH has found that Clinton 'I'l)wnshlp workcd coliaboratively with P&H in-order to -
Implcment the terms of its saconﬂ vound substantxve certification. Acco:ﬂmg!y, 33‘M‘S .
request for site specific relief is denied at this tire. . :
In regard to the réquest by P&H and Clinton to approve the settlement
- agreement at issue, COAX concllinded. based on its own analysis and from objocuons
received in response to Clinton’s Housing Blement and Fair Share Plan, that joput from
“the New Yersey Department of Environmental Protection ("DEP”) was necessary to any
determination of the feasibility of %_he Windy Acres project as proposed in the agreement.
As such COAH reached out to thlc DEP on several occasions to receive its input. On
September 12, 2006, COAH receﬁred a letter from DEP outhmng 4 timeline, ‘a5 well as
the steps necessary for the Wmdy Acres. site to obtain the necessary DEF permits and -
approvals. In addition, the DEP letter set forth the potential obstacles to obtaining these
DEP permits and approvals. Ultimately, the DEP lefter concluded, based on the .
information. provided, that the debelopment proposals on the Windy Acres property
presented “significant regulatory q&aﬂeﬁges that woulci be very difficult fo;: the [DEP] to
_approve.” See Attached. Althougfg the Council disagrees with DEP’s assessment that it
- would be difficult to find that the dbvelopment of Windy Acres as an affordable bousing -
site is-in the public interest, COAI%{ recoguizes that the timeframes necessary for DEP
Yeview and spproval are “extensive.” COAH is not able to find that inclusion of the
WiﬂdY' Adrtes site for 363 markctfrﬁﬁate vnits and 90 affordable units creates a realistic
opporttunity for affordable housihé in light of the many environmental issues and
‘questions regarding sewer capacxt;f regarding the developmeni of the Windy Acres
property. In addition, it should be rioted that on September 13, 2006, COAH received a




" letter from Stephen Exsdorfer, bsq counsel for P&H, which advised that aftér addmonal
. testing it appears that the hydxdlovzcal capacity- on the Windy Acres site is Jes$ than-
originally anticipated, thereby ﬂrowdmg “significantly less” capacity than ‘would be
- needed t¢ service the 455 upit cievelopment Therefore, COAH canpot appro'Vc this
agrecmient a5 drafted, as requesﬁed by P&H and the Township. Rather, COAH will
accept the mediation agmement J.f the parties want to go forward with the condemnation
- option. The Council emphasxzes, however, that it does not seck to impose & yequirement

on Clinton and P&H, and it is entirely in thezx discretion to go forward.
Notwithstanding t:te foregomg, COAH notes that Clinton Taownship has an
: ongomg résponsibility to address tts affordable housing obligation. Chnton Town.smp s
.second round substantive certificaion will expire on March 7, 2007. Mcmv:;, it
- appears that the Township has decided ot to ove forward with its pending. apacndinent
to his certified plan. As such, GOAH: is again presented with the question of Bow 1o,
assure that affordable housing is provided in Clinton Township in the most efficient
mamer possible. In light of the lengthy delays already encountered in this endeavor,
~ COAH finds that ‘this goal can best be accomplished in Clinton Township through a
petition to for third round substznnh/e certification on an expedited basis. Such a petition,
- xoust, by definition; address any femmnmg second round obligation together with the
Townslnp s third round telxabﬁxtatlen and growth share obhganons NJAC. 5:94-14.
“In light of the substantial delay in réalxzmg its affordable bousing goals thus far, however,
. COAH finds it necessary to expedage Clinton’s third round subsmission- : .
As.such, Clinton Toivnshiﬁ is hereby oxdeted to file a third round petition’
for substantive certification of its affor.dable housing plan that addresses the Township’s
tofa] 1987-2014 affordable housm!g obligation with COAH within one huadred and
- twenty (120) days of ‘this order, | | If no such plan is filed, COAH wm revoke the
Townshxp s second round ccmﬁcatxon pursuant to the order to show cause at issue bere.
_The Council will not entertain any tequest to extend this deadline for submitting a third -
round plan. X Cluoton proposes to tprovxde the 90 affordable umits through a municipal
construction pm;ect (as xdennﬁed !m the settlement agreement), the Township must
.. adhere to.the three year constmcugnl schedule for such project and maust mest the critetia,
as set forth MM&Q 5:94-4.6, including demonstration that there is adequate sewer




and water availability to serveithe 90 affordable units. This documentation must bc
submitted with the Township’s thizd round petition.
. In addition, and in order to assure that Clinton Township provides for its
affordable housing obligation as expeditiously as possible, Clinton is required to provide
COAH staff with guarterly updates on its progress. : :
" To conclusion, Clinton Tqwoship is ordered to submit a tlmd round petition within -
" one hundred and twenty (120) dziys of this opinion. Upon receipt of that petition, COAH -
will dismiss the Order to Shov{ Cause if the petition meets COAH rules pursuant to =
NJAC. 5:95-3.2. Exu;her, COAH dénies SIMPs Cross-Motion in response to the Order -
to Show Cause seeling to compel-the Township to include its pmpertyan. :ts second or -
third round affordable housing pI,":m.




ATTACHMENT 4

State of Nefw Jersey
Richard I, Codey Department of Environmental Protection Bfﬁ?_jey ?-ﬁﬁf:fmmeﬂ
Aciing Governor PO Box 402 OIMNSSINNCT
Tei # (609} 292-2885
Trenton, NJ 08625-0402 ‘ Fax # (609) 2627695

Ceiober 3, Z2U053

The Honotable Thomas Borkowski
Mayor ~ Clinton Township

1370 Route 31 N

Arnmandaie, New Jersey (8501-0036

Dear Mayor Borkowski and Membere of the Clinton Townahip Council:

[ am writing to express my strong objection to the proposed settlement agrecment that has been negotiated with
respect o the Windy Acres deveiopment (Blocks 7, 18, 18,01, and 31, Clinton Township).

As you arc aware, this is a projaut that has significant implications for water resowce projestion in the region,
particularly in Hght of the Department of Environmental Protection's designation of the South Branch of the
Rockaway Creck as a Category One strearn. It is in this light that [ have preliminarily reviewed a report by
Princeton Hydro (April 13, 2008) concerning the application of water resource protection standards, and
particularly stormwater management requirements, to the project.

Under the Municipal Land Use Law and the Residential Site Improvement Standards, governing bodies and
planning boards have an independent obligation to review and ensure compliance with stormwaler management
rules for residential development. The schedule for consideration of the proposed settlement, the extensive
doubt cast by the Princeton Hydro report as to whether the project can meet legal requirements, and provisions
of the settlement that limit the Planning Board’s ability to disapprove the project or to refrain from applying for
permits where legal requirements are not mei, all make clear that the Planning Board cannot meet the
requiremcnts of the law under the current schedule.

The Department depends on local governing bodies and local planning boards to act as owr partaers in enforcing
stormwater management requirements, and the law requires them to do so. This settlement agreement, and the
attendant schedule for review of its particulats, is inconsistent with that legal obligation and sets a most
disturbing precedent, :

For these reasons, T urge you to reject the proposed scitloment iu its surrent form, or alternatively, consistent
with Senator Leonard Lance’s request, to allow interested regulators and the public additional time to ensurc
that the requirements of the law have been met.

* Chgels,
: Bradlcy M. ampbell

Commissioner

¢. The Honorable Leonard Lance

New Lerseyis an Egkat Opporiunity Empioyer
Recwcled Paper



ATTACHMENT 5

f,%mtx" of B‘i ehu 3]31'520
Richar d{f . C fde.&‘ Department of En v:ronma:tml Protection Rfﬁg}:;‘x\c‘::ghﬂ
et Tremiozgfgsggg-mz Tel. # (609) 291. 2583
! Fax # {609} 292-7695
October 25, 2005

The Honorable Thomas Borkowski
Mayor, Clinton Township

1370 Route 31 North

Annandale, New Jersey 08301-0036

Dear Mayor Borkowski and Members of the Clinton Township Council:

In response to Resolution No. 221-05, [ am pleased to provide you with
Department of Environmental Protection’s (the “Department™) comments on the
proposed settlement between the Township of Clinton (“Clinton™ or the "Township") and
P&H Clinton Partnership (“P&HT") regarding the Windy Acres Development (Blocks 7
Lots 18, 18.01 and 31, Clinton Township, Hunterdon County). Thank you for the
opportunity to comment.

I have reviewed the proposed settlement agreement, which purports to settie
litigation concerning P&H’s proposed development of the Windy Acres site. P&H
proposes to construct, on approximately 292 acres, a total of 515 residential units, 365 of
which will be market price age-restricled housing units and 150 of which will be
affordable housing units. As I understand the planned development, this represents the
maximurn build out that would be authorized by the draft Ordinance sttached to the
settlement agreement as Exhibit C. Based on my review of the settlement agreement, I
continue to have serious reservations, and must once again voice my strong objection.

The Windy Acres site is an environmentally sensitive property through which the
South Branch of the Rockaway Creek, a Category One ("C1") stream, flows.
Development of this site, with its proposed impacts to the South Branch of the Rockaway
Creck, has the potential to affect adversely the water resources in the region. To
rinimize these impacts, it is imperative that proper stormwater management protection
and safeguards be implemented in compliance with applicable environmental laws and
regulations. However, the settlement agreement contains ahsolutely no safeguards to
ensure that the Planning Board will have an adequate gpportunity to perform a thorough
review of stormwater management measures proposed at this site.

New Jersey i an EQual Gpporiunity Employer
Recyoied Paper



The Planning Board must review P&H's application for residential subdivision
and site plan approval in accordance with the Municipal Land Use Law at N.I.5.A.
40:35D and the Residential Site Improvement Standards at N.JA.C. 5:21. With respect
to stormwater, the Planning Board is specifically required to ensure that appropriate
stormwater management measures, which are based on the Department's stringent
stormwater management rules at N.JLA.C. 7.8, are designed and implemented. See
NJA.C. 5:21-7.1 et seq. I am concerned that the settlement agreement provides the
Township's or Planning Board's consultants with an extremely abbreviated time period
(thirty days) within which to analyze and comment on this complex piece of the

or the Planning Board for not "diligently proceeding™ with the application. Se¢e
Paragraph 1(m). From my perspective, setting up such a limited window for “fast-track”
review is tantamount to not allowing a proper stormwater management review,

In addition, T am concerned with Paragraph 1{d), which provides that
environmental constraints on the property may affect the layout of the project, but "will
not serve as the basis to reduce the total number of units vn the [pjroperty ..." This notion
is carried through in the development standards in the proposed Ordinance at Section165-
144 4{A), Density. Since P&H has not yet submitted any ¢nvironmental permit
applications to the Departtent, and since there are many environmentally sensitive
features on the property, it appears to be premature to conclude that the number of units
that will be allowed is fixed as the maximum build out for the site.

I also have concerns about Paragraph 11, which addresses the Township's desire
to retain the Windy Acres site's Planning Area 2 designation under the State
Development and Redevelopment Plan (the "State Plan”). As a member of the Statg
Planning Commission (the "Comumission"), I directed my staff ta develop
recommendations for changes to the State Plan Policy Map to recognize critical natural
resources through the Commission’s cross acceptance process. The recommendations
that the Departinent made regarding State Plan map changes are based on data that has
been shared with each county since Spring 2005, Qur review of the environmental
features of the Windy Acres site prompted the Department and the Hunderdon County
freeholders to recornmend changing the site from its current State Plan designation of
Planning Area 2 to the Environmentally Sensitive Planning Area 3.

In particular, the site’s proximity to the Round Valley Reservoir and tributary
headwaters of category one waterhodies and the presence of Threatened and Endangered
Species Habitat and wetlands present a compelling justification for the site to be
redesignated as environmentally sensitive. More than ninety percent of the Windy Acres
site is ranked as suitable habitat for state and federal threatened and endangered species.
The area provides a nesting buffer for Bald Eagle as well as suitable habitat for other
species, including Bobolink, Wood Turtle, Grasshopper Sparrow, Baltimore Oriole,
Eastern Box Turtle, Fastern Ribbon Snake, Gray Catbird, Red-Eyed Vireo, Wood
Thrush. In addition, the South Branch of the Rockaway Creek, a C1 waterbody, flows
throughout the proposed site. The main stream is on the north side of the property. Two



tributary headwater origins arc located within the middie of east and west side of the
property. A third tributary flows down to the property from the Round Valley Reservoir
state property. Additionaﬂy‘ wetlands are on site conmected with the C1 waters. Finally,
the Windy Acres site is approximately 150 feet from local open space pmpemes that are
contiguous to the Round Valley Res;ervozr state property.

Resolution No. 221-05 invited the Department to express its views concerning the
proposed settlemnent. These views do not imply my view as to whether the project
contemplated by the settlement agreement could satisfy applicable permit or other
approval requirements that may apply to applications that later may be submitied to the
Department. Any permit application related to this project that is submitted to the
Department by P&H will be reviewed on the merits, in accordance with all applicable
environmental laws and regulations at the time that a decision is rendered on the
application.

Again, thank you for the opportunity to comment on the proposed sett]t:mem
agreement.

Sincerely,

A M

Bradley M. Campbell
Commissioner



Imbriaco Marra Peck ATTACHMENT 6

PYs

ALERT: COAH HOUSING IN BEAVER BROOK SECTION OF ANNANDALE
May 31, 2009

Dear Friend and Neighbor,

fre two days, on Tuesday, June 2, there will be an important Republican Primary election for three Clinton Towaship
Council seats. The outsome of this primary election will direclly impact the Quality of Life you enjoy in Clinton Township for
YERIS tQ Come.

Clinton Township's current COAH plan places a significant part of our Round two COAHR housing obligation - 85 fow
income units - on Old Allerton Road directly across from the Beaver Brook entrance on Route 31, Another part of our
Round two COAH abligation - 15 low income units - will be buili at the Qld Municipal building site in Annandale,

There is a better way forward. We can no longer ignore the adverse tax impacts of the Township's current
affordable housing plen. We must meet our COAH obligations, but in a fiscally responsible way. That means building aff
of these units on part of the land we purchased last December at Windy Acres for $7 million, and not on land we would
have to buy for several million doliars more. We support-amending our COAH plan to put all of our gifordable huusing on-
the front portign of the Winuy Acres: property - land-we;already own;

The Beaver Brook site on Old Allerton Road siie was chosen without input from the affected residents and
before we purchased Windy Acres. Mostimportantly, Clintn Township does nol even own the property and is faced with
the prospect of expensive condemnation litigation. For al least fifteen yearsiirior tothe Township's-recent amendment
the Township’s Master Plan included Windy Awres as.our preferred site for affordable housing.

Your vote can make the difference in this etection. No Democrats have filed to run.  Thersfore, the winners
of the primary election in two days will also likely win in the November general siection. You ¢an vote in the Republican
primary if you are a registerad Republican or an unaffiliated voter. Unaffiliated voiers are registered voters whom have
never voted in a previous primary.  Only registered Demacrais or registered Independents may not vote in the Repubfican

primary.

We hope you agree with us that it would be more fiscally responsible to put our affordable housing obligation on
property we already own and not on property we would have to buy. We respectfully ask for your vote on Tuesday, Juna
2, and the votes of your family members your friends and nei ghbcrs l”o«ntact us if you have any further questions at our
website address,  HYPERLINK "hiln/wae vadiouu ot eam ng s ns, of call us al our phone
numbers listed below.

Ipams you for your consideration,

o !{f‘/‘:" e €% S i A g
< Jim imbriaco. Candidate Peter Marra, Candidate ~~Spencer Peck, Candidate
Three year term, Three year term, | Onie year ferm,
Clinton Township Councit Clinton Township Council Clinton Township Councll
408-236-2207 2012139407 call 808-236-6434

Paid for by Your Counck Team Dommilies - Mark Davis Treusuter



ATTACHMENT 7

Municipal Planning
Hunterdon County Democrat (Flemington, NJ) - Thursday, April 30, 2009

To The Editor:

Having spent more than 15 years on the Clinton Township Planning Board, 12 as its
chair, | can speak with authority and experience about land use matters and planning in
our community.

Consequently. | was surprised and disappointed at the tepid reception by certain
members of the township council last Wednesday to the preliminary proposal to build
our COAH housing on the north parcel of the Windy Acres site. | would have expected
an enthusiastic endorsement. Certain members still defend the current COAH plan to
build 85 housing units on land we do not yet own and will need to condemn, directly
across the street from Immaculate Conception on Old Allerton Road.

This would be in addition to the current COAH plan to build 15 rental units at Annandale
Old Town Hall where I'd prefer from a planning perspective, and have long advocated, a
park be developed for residents. |

Now that we own Windy Acres (at a cost of $7 million), it would be fiscally irresponsible
to support the current COAH plan and not work immediately to amend it so the township
can build its remaining second and third round units at Windy Acres.

Moreover, we've already burdened Annandale with substantial high density housing at
The Mews in the name of COAH. To force additional housing in Annandale when we
have a more attractive alternative is bad planning; it will increase traffic and congestion,
increase the risk of auto accidents, endanger the public health and welfare and degrade
the environment and quality of life for residents of Annandale and congregants of the
Immaculate Conception Church and its school.

This is municipal spending and planning at its worst. I'm running for council to insure the
balance of our COAH obligations for the foreseeable future is developed at Windy
Acres. ;

On June 2, support the team of Imbriaco, Marra and Peck. Visit us at
www.YourCouncilTeam.com.

JAMES IMBRIACO
Candidate

Clinton Township Council



