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February 5, 2018

Jonathan Drill, Esq.
Stickel, Koenig & Sullivan
571 Pompton Avenue
Cedar Grove, New Jersey 07009

Re:

ln the Matter ofthe Application ofthe Township ot Cllnton, County
of Hunterdon, Docket No. HNT-L-3'15-15

Dear Mr. Drill:

This letter memorializes the terms of an amended agreement reached between the Township of
Clinton (the Township or "Clinton"), the declaratory judgment plaintiff, and Fair Share Housing
Center (FSHC), a Supreme Court-designated interested party in this matter in accordance with.l!
re N.J.A.C. 5:96 and 5:97, 221 N.J. '1, 30 (2015) (Mount Laurel lV) and, through this settlement,
a defendant in this proceeding. This amended agreement replaces in its entirety the agreement
reached between the Township and FSHC dated Decembe|I2, 2017 (the "initial agreement").
The primary difference between the agreements is that the "Windy Acres" project that was
included as a durationa! adjustment site in the initial agreement has been eliminated and replaced
with the "Leoompte" project as a durational adjustment site in this amended agreement. The
remaining differences between the agreements flow from the replacement of the Windy Acres
project with the Lecompte project and address sewer and water capacity issues.

Background
Clinton filed the above-captioned matter on July 2, 2015 seeking a declaration of its compliance
wilh the Mount Laurel doctrine and Fair Housing Act of 1985, N.J.S.A. 52:27D-301 et seq. in
accordance with hlqN=:LA.lE ..l!:1903!g..lll9z, Slple. Through the declaratory judgment process,
the Township and FSHC agreed to settle the litigation and to present that settlement to the trial
court with jurisdiction over this mattor to review, recognizing that the settlement of !!g!4ltg!IqL
litigation is lavored because it avoids delays and the expense of trial and results more quickly in
the conslruciion of homes for lower-income households.
Settlement terms
The Township and FSHC hereby agree to the following lerms:

'L

2.

FSHC agrees that the Township, through the adoption of a Housing Element and Fair
Share Plan conforming with the terms ofthis Agreement (hereafter"the Plan") and through
the implementation of the Plan and lhis Agreement, satisfies its obligations under the
lleUoltauq!doctrine and Fair Housing Act of 1985, N..:L94 52:27D-301 et seq., for the
Prior Round (1987-1999)and Third Round (1999-2025).
At this time and at this particular point in the process resulting from the Supreme Courts
Mount Laurel lV decision, when Third Round fair share obligations have yet to be
definitively determined, it is appropriate for the parties to arrive at a settlement regarding
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a municipality's Third Round present and prospective need instead of doing so through
plenary adjudication of the present and prospective need.
3

FSHC and Clinton hereby agree that Clinton's affordable housing obligations are as
follows:
Rehabilitation Oblioation

10

Prior Round Obligation (pursuant to N.J.A.C. 5:93)

33s

Third Round (1999-2025) Prospective Need (per

337

Kinsey Reportl, as adjusted through this Agreemenl to
accountforlhe municipality s decision to conform to lhe
Highlands Regional Master Plan)

4.

For purposes of this Agreement, the Third Round Prospective Need shall be deemed to
include the Gap Period Present Need, which is a measure of households formed from
1999-2015 that need affordable housing, that was recognized by the Supreme Court in
ln re Declaratorv Judoment Actions Filed Bv Varjous Municipalitles, 227 N.J.5OB (2017).
The Township conducted a structural conditions survey of the community's housing stock
on November 3, 2017 through which 10 units were identified as "substandard housing" in
accordance with N.JdJq 5:93-5.2. The Township's rehabilitation obligation is therefore
reduced to no more than 10 units, subject to the Special Master's review at least 60 days
prior to the compliance hearing on this matter. The Township shall demonstrate at the
compliance hearing how its rehabilitation obligation will be satisfied in accordance with
applicable law.
As noted above, the Township has a Prior Round prospective need of 335 units, which is
met through the following compliance mechanisms:

Si(6/Program

Units

Bonuses

Prior Cycle
Credits
Exisling Group
Home, Block
4.03, Lot 40

Credits Without

5

13

Conkols

Located at 4 Wayside Lane, this facilily is operated by Venice
Avenue Community Residenco, lnc. lt is a five bedroom group
home for individuals with developmental disabilities who have

no income. The non-profit organization receives funding from
the State to operale the faoility. During the compliance phase
of the litigation, theTownship agrees to providethe following for
each of these credits: 1) A copy of the deed restriction on the
project; 2) The Supportive and Special Needs Housjng Survey
Form used by the Council on Affordable Housins; 3) A copy of
the facilitv license. if aoolicable
Clinlon Township initiated the Credils without Conlrols process
in l.ilay 1999, in accordance wilh N.J.A.C. 5193-3.2. 200
hundred surveys were submitted, 80 of which were returned to
COAH. Ljliimatelv. COAH found 28 unils were found to

1 David N. Kinsey, PhD, PP, FAICP, NEW JERSEY LOW AND MODERATE INCOME HOUSING
oBL|GAT|ONS FOR 1999-2025 CALCULATED USTNG THE NJ COAH PR|OR ROUND (1987-1999)

METHODOLOGY, May 2016.
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represent income-eligible households. All surveys received
were from the Beaver Brook (Block 79.02) and Oak Knoll(Block
82.1 3) developments. COAH calculated the affordabilityfactors
of lhese devolopments and granted the Township eligibility for
13 credits without controls units. See attached Exh. A.
RCA
RCA with City of New

108

The Township enlerod into an agreemont with the City of New
Brunswick io kansfer funds for 108 affordable housing !nits. This
agreement was approved by COAH. The Township'sfinal payment
toward lhis transfer was made on August 26, 2002. ln total, the
Township paid $2,265,000 towards the RCA with tho city. During
the compliance phase of this litigation, the Township will
demonstrate that the Cityof New Brunswick created orrohabilitated
108 crediiworthy units in accordance with applicable law and lhe
aareemenl between lhe Townshio and lhe Citv.

4

Village Green atAnnandale is a mixed use development consisting
of4 affordable housing units. The development roceived amended
plan approval in Fobruary 2015 and is now developed and

Brunswick

Exislind Rontats
Village Green at
Annandale, Block 49,
Lol 25

occuDied3

The lvews
(Senior Housing),
Block 47, Lot 3

The l/lews is an existing inclusionary development project consists
of 35 low- and modoralo-income rental housing units. The 43 acre
property was doveloped as a 221 unil residential development
approved in 2001. During the compliance phase of the litigation,

the municipality will provide the deed r€striclion(s) for

this

develoDment.

Planned Proiscts
CRC Longview Group Homes, Block
10, Lots 1,9.01

4

4

CRC obtained preliminary subdivision approval from the Planning
Board memorialized in Resolution No.2009-17 to create a 15-lot
major subdivision, and the resolution conlaans a condition which
requires that the applicant purchase tour (4) qualifiod group home
bedrooms. The developer agreed to provide the g.oup home

bedrooms. The subdivision is thus far unbuilt by virtue of the
downturn in the eoonomy but the subdivision, including the
proposed four (4) qualified group home bodrooms creales a
realistic opportunily because it is effectively a 6-percent set-aside
(one home wiih four bedrooms out of 16 total homes). During the
compliance phase of lhe litigation, the Township agrees to provide
evidence of lhe aDorovals to date.
Fox/Seals. Block 53,
Lol 3, family rental

The Forseals (Old Municipal Building) site is located in the hea.t
of histo.ic Annandale Village within walking distance to the
Annandale Train Slation. lt is developed with a large slructure
deemed to have some historic signiticance with associated paved
areas. A redevelopment plan for the site was adopted in August
2016 which proposes to restore a portion of the historic structure
for residential and commercial use with lhe devolopmgnl of a
second structure for multifamily use for a site lotal of 12 units.
Given lhe expense of the hisloric restoration and past difficulty of
realizing a viable d€velopment plan for the sile, the project will
create only one (1) unil of affordable housing. Water and sewer
capacjty have been secured to accommodate the redevelopment
plan. A realistic opportunity is provided as the Township has
selected a developer and entered into a redevelopment agreement
for the site on October 26. 2017. The Township anticipates
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executing a developels agreement for the redevelopment project
by lvlarch 31, 2018. The Township agrees io enter into an
agreement to transfer lhe property to a developer within one year
of the date of this amended agreement. The Township anticipates
the development of the site to begin in 2018.
100o/o Affordable
Planned Proiects

Beaver Brook
Homestead, 100o/o
aff ordable family rental
housing, Block 60.03,
Lot 26

Clinton Township adopted a redevelopment plan for the Beaver
Brook Homestead site in January 2016 for a 100% affordable

66

housing project, after which the Plannlng Board approved a
preliminary site pLan for the property as memorralized in Resolution
No. 2016-08. ln August 2017, the developer, lngerman, was
awarded the competitive NJHFMA 9% funding. Water and sewer
accommodate the 66-unit
capacity have been secured
development. An application for final site plan approval is pending
before the Planning Board and il is anticipated that it will be heard
in February,2018. The receipt offunding for this development and
pending final site plan application demonstrates that it provides a
realisiic oDoortuniiv for the develoomenl of affordable housinq.

to

I\,,larookian, Block 82,
Lots 4, 4.03, family

The N4arookian site, which will include 84 total affordable family
rental units, is Township-owned property located at the southwest
corner of ihe Route 31 and Regional Road intersection. The
malority of the'139-acre site is not developable due to both

26

renlal

environ

m

ental con straints and because it was purchased with open

space funding- The Township maintains the rights to develop 6
acres of ihe property. Through site analysis, a 1g-acre area has
been identified al the southeast corner of the site that abuts Route
3'1 as being appropriate for development. Within this area 6 acres
may be selected for the development of the contemplated 100%
affordable housing project at a density of approximately '13 unils
per acre. The Township currently envisions a flag lol configuration
that sets the developable portion ofthe site in a cleared area behind
an existing row of mature trees. Sewer capacity has been secured

for the proposed development. The Town of Clnton

has

designated the required amount of water to accommodate the
project. The court entered an order on February 2, 2018 approving
the Marookian project as part of the Township's compliance plan
and the Township will apply for a water reservation from the Town
of Clinton for the project within 30 days of the date of the within
amended agreement.

The Township intends to initiate an RFP process in selecting a
developer for the srte. During the compliance phase of this matter,
the Township will provide a schedule for the development of this
sile in accordance with the terms in this agreement. Also, during
the cornpliance phase ofthis matler, the municipality willprovide ail
information necessary to demonsirale a realistic opportunity in

Total

262

73

accordance with the terms of this aqreement.
262+73=335
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7.

The Township has implemented or will implement the following mechanisms to address
its Thi.d Round prospective need of 337 units:

- Bloculot

Units

Bonuses

Marookian, Block
82, Lots 4, 4.03,
family rental

58

58

Lecompte, Block
29. Lot 4, family

89

Sile

rental

-

See Prior Round charl above. Bonuses are provided
for this site because it has immediate access to water
and sewer,

Durational

Adjustment Project

The Lecompte project would be on a 1o-acre portion
(the 'site') of an approximately 4o-acre tract of
farmland which fmnts on Valley Crest Road and Route
31. The Lecompte lot is across Route 31 from the
Township's Marookien proiect. The Township is
seeking a durationa I ad)ustment for the inclusion ofthis
site in itsfairshare plan as there cu rrently is not enough
waler and sewer capacity available lo accommodate
the development of the site. The site is anticipaled to
receive water and sewer access based on its location
when those utilities become available. The site's
location across Roule 31 from the Marookian site
makes the extension of utilities easier than if this
project was proposed in some other area of th€
Township. ClS, a developer of 1000/0 affordable
housing projects, has expressed an inleresi in
purchasing the 1o-acre site from Leoompte. The
Township will rezone a 1o-acre portion of the sile for
affordable housing and will include the sile in a
proposed Highlands Center.

Headley Fa.m
Estate - Block 46,
Lot 33, 33,01, family
rental- Durational
Adjustmont Project

104

The Headley Farm Estate is located immediately north
ofAnnandale Village and the Annandale Train Station.
The site was previously gaanted approval for a 21 lot

subdivision for which lhe road infrastructure was
devoloped. The develop€r of the site now proposes a
mix of townhouses and multifamily development gaven
changes in area residontial ma.ket conditions. The
po.tion of the site contemplated for developmont is
clearcd and is withoul envircnmental constraints. The
New Jersey Highlands Council has indicated the site
could be included in a Hlghlands Center to allowfor the
proposed density and req!ked site improvements. The

site totals 155.02 acres, of which 86.96

are

unconstrained. 400 total units will be devoloped at a
densily of 4.6 units per acre, resulting in 400 units,
which at a 26% set aside would be r04 units, all of
which will be renled and available lo lower-income
families. This density is below lhe presumptive
densitios requked by COAH rules, but the doveloper

has agreed this density provides

a

sufficient

compensatory benofit and has agreed to accept a
haghea than normal set-asade obliqation. Based on its

location relative

to exisling sewer service

areas,

required infrastructure improvements, substanlial setaside of 26%, developer support, and proximity to
oublic transoortation. the Townshio will orioritaze this
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site ove. allolher inclusionary dovolopment sites in the

municipality when water and sewer access and
capacity are available. However, the developer may
choose to install, and the Township agrees to support
applications for, a package sewer plant and p vate
water system/new public well. The Township will use
its best effoats to help the developer purchase the
availablo sewer capacity. However, the developer is
r€sponsible for purchasing its sewer capacity. The
Township is seeking a durational adjustment for the
inclusion ofthis site in its fair sharo plan as there is not
enough water and sewer capacity available to
accommodate the development of the site. The site is
anlicipated to receave water and sewer acc€ss based
on its location when lhose utilities become available.
The Township will agree lo propose Headley Farms to
be in a Highlands Cenler and to amend the sewer
service area to include it in a SSA and to take all
reasonable and necessary steps to obtain those
designations. During the compliance phase of this
litigation, tho Township will provide a letler from the
devoloper supporting the terms of this Agreement and
otherwise demonst.ale this sito, with th€ exoeption of
the availability of public uiilities, presents a realastic
opportuniiy for the development ot affordable housing
in accordance with applicable law.

This 16.17 acre site of which 13.84-acres

Alton Placo- Block
79.07, Lot 1, family
renlal - Durational
Adjustment Project

Total

8.

are

developable willbe rezoned at a densily of 1o-units per
acrc with a 20olo sefaside. The Township is seeking a
durational adjustment lor the inclusion of this site in its
fair share plan as there is not enough water and sewer
capacjty available to accommodate the development of
th6 site. The site is anticipated to recoive water and
sower access based on its looation when those utilities
become available.

279

58

279+58=337

The Township intends to provide a .ealistic opportunity for the development of affordable
housing through the adoption of inclusionary zoning on the following sit€s:
Dev€lopment/Complianco Mechanism

Units

Headloy Farm Estate - Block 46, Lot 33,
33-01. familv rental
Alton Place- 79.071, family rentat

104
2A
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The Township will provide a realistic opportunity for the development of additional
affordable housing that will be developed or created through means other than
incluslonary zoning in the following ways:
Dev6lopmsnt/Compliance M6chanism

Units

Beaver Brook Homestead, 100%
affordable family rental housing, Block
60.03, Lol26 (fundinq received ln 20'17)

66

Marookian, Block 82, Lots 4, 4.03, family
rental
Lecompte, Block 29, Lot 4, family rental

84

89

ln accordance with N.J.A.C. 5:93-5.5, the Township recognizes that it must provide
evidence that the municipality has adequate and stable funding for any non-inclusionary
affordable housing developments. The municipality is required to provide a pro forma of
both total development costs and sources of funds and documentation of the funding
available to the municipality and/or project sponsor, and any applications still pending.
Subject to paragraph 10 below, in the case where an application for outside funding is still
pending, the municipality shall provide a stable alternative source, such as municipal
bonding, in the event that the funding request is not approved.
ln accordance with N.:LL.q 5:93-5.5, for non-inclusionary developments, a construction
or implementation schedule, or timetable, shall be submitted for each st€p in the
development process: including preparation of a site plan, granting of municipal
approvals, applications for State and Federal permits, selection of a contractor and
construction. The Beaver Brook Homestead project has been fully funded and is expected
to begin construction shortly. The schedule for construction of the Beaver Brook
Homestead project shall nevertheless provide for construction to begin within two years
of court approval of this settlement at the latest. The schedule shall provide for
construction of the Marookian project and the LeCompte project consistent with the terms
of paragraph 10 below. The Township shall indicate the entity responsible for undertaking
and monitoring the construction and overall development activity. The Township shall
address how it satisfies the requirements of this paragraph through a filing with the court
at least 60 days prior to the compliance hearing in this matter.
10. The parties recognize that the l\,larookian and Lecompte developments may not be the
subject offunding applications for the total number of units plann€d for each development
in this settlement agreement; may not receive sufficient funding to develop at the number

of units proposed in this settlement agreement; and may not receive funding enabling
construction to begin within two years of court approval of this settlement. ln view of these
possibililies, the parties agree as follows:
a. lt is anticipated that ihe Marookian and Lecompte sites will apply for Low lncome
Housing Tax Credits. In the event that the funding applications for these sites is
submitted for a number of units that is less than the number of units provided for
in this Agreement, the municipality shall, within 3 months of the submission of the
application or within 3 months of the decision on the application that provides for
less than the number of units provided for in this Agreement, whichever comes
first, make up the difference beh/veen the number of units in this Agreement and
the numberofunits included in the application byfunding the difference, increasing
the density on an inclusionary site identified in this Agreement, rezoning a site
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within the municipality that is most likely to receive water and sewer utilities for
inclusionary development at a density equal to or exceeding 10 units per acre net
density, or using some combination of these three approaches. The municipality
recognizes that it has the obligation to demonstrate a realistic opportunity exists
for the approach(es) employed to meet the difference.
b.

ln the event for any reason that the Marookian site is not under construction within
two years of court approval of this settlement at a fairness hearing, as required by
applicable law, the municipality shall, within 30 months of court approval of this
settlement, take all necessary steps to provide and demonstrate the provision ofa
realistic opportunity for the units identified for development on the Marookian site.
The Township shall do this by funding the development using municipal funds;
increasing the density on an inclusionary site identified in this Agreement; rezoning
a site that is most likely to receive water and sewer utilities within the municipality
for inclusionary development at a density equal to or exceeding 10 units per acre
net densityi or using some combination of these approaches. The municipality
recognizes that it has the obligation to demonstrate a realistic opportunity exists
forthe approach(es) employed to meet the obligations that have been allocated in
this Agreement to be satisfied on the Marookian site.

The Township agrees to take all reasonable efforts to obtain water and sewer
access for the Lecompte site as soon as possible. ln the event for any reason
that the Leoompte development is not under construction for any reason within 48
months of the of the court's approval of this Agreement at a fairness hearing, the
municipality shall take all necessary steps to provide and demonstrate the
provision of a realistic opportunity tor the units identified lor development on the
site. The Township shall do this by funding the development using municipal
funds; increasing the density on an inclusionary site identified in this Agreement;
rezoning a site that is most likely to receive water and sewer utilities within the
municipality for inclusionary development at a density equal to or exceeding 10
units per acre net density; or using some combination of these three approaches.
The municipality recognizes that it has the obligation to demonstrate a realistic
opportunity exists forthe approach(es) employed to meet the obligations that have
been allocated in this Agreement to be satisfied on the Leoompte site.
d.

ln the event that the Lecompte project either does not have access to water or
sewer utilities or is not under construction within four years of the court's approval
of this Agreement at a fairness hearing, and in the event the municipality has not
provided a realistic opportunity for a sufflcient number of affordable units through
other means, such as inclusionary zoning without a durational adjustment, without
further order of court, the Township agrees that it will be required to comply with
N.J.A.C. 5r93-4.3(c)3 and 4 with regard to the inclusion in a fair share plan when
the DEP or its designated agent approves a proposal to provide water and/or
sewer to a site other than those designated for the development of low and
moderate income housing in a housing element and fair share plan because the
municipality would be deemed to not have sufficient sites to address the municipal
housing obligation within the substantive certification period.

The Township and FSHC agree that Marookian and Lecompte developments
present opportunities for shared amenities, including for persons with disabilities.
The Township agrees that agrees that it will fund and/or obtain funding for a large
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public playground that will accommodate disabled children, which playground will
be sited either on the l\.4arookian property or the adjacent Kaufelt property. The
playground will exceed requirements imposed by the Americans with Disabilities
Act and include use of unitary surlacing in all areas of the playground to allow the
maximum possible access to the playground for people using wheeled mobility
devices. A path will be provided lrom the Marookian and Lecompte sites to the
site of the playground to allow pedestrian. The Township further agrees to require
the developers ofthe Marookian and Lecompte sites to provide a minimum of 20olo
of all units as barrier free wheelchair accessible units. The Township further
agrees to propose and apply to the NJDOT for a signaled cross-walk across Route
31 to provide a pedestrian connection between the two developments and to fund
and construct the cross-walk within one year of approval of the cross-walk by the
NJDOT,
11. The parties agree that the municipality may address its Third Round prospective need
obligation in part through a durational adjustment.

a.

As demonstrated by the following facts, the Township does not have sufficient
capacity for water or sewer to support certain of its affordable housing projects and
thus is entitled to a durational adjustment in accordance with N..Jf!q 5:93-4.3:
t,

It,

TheTownship has secured 38,925 gallons of sewer capacity from theTown
of Clinton Sewerage Authority ("CTSA") sufficient to accommodate the
development of the Beaver Brook Homestead, Forseals and Marookian
projects in full. Private entiiies / individuals have rights to the remaining
available capacity, but that capacity is not sufficient to accommodate all of
the inclusionary and '100% affordable developments included in the
settlement plan. As such, there is presently not enough sewer capacity to
accommodate the Lecompte, Headley Farms, and 108 Alton Place
developments as prescribed herein, requiring the support of a durational
adjustment. The Township agrees to make all reasonable efforts to obtain
sewer capacity from the Cllnton Township Sewer Authority and/or the
individuals who have rights to the remaining capacity. Robert and Kevin
Benbrook along with Chuck Urban were the principals of Country Club
Drive Associates (CCDA), the entity that has rights to the remaining sewer
capacity but, on information and belief, it appears that there has been a
reorganization of CCDA and the sewer capacity has been divided between
CCDA and Robert and Kevin Benbrook. While there presently is no
available sewer capacity for the LeCompte project, The Township, with the
assistance of the special master, will make all reasonable efforts to obtain
sewer capacity for the Lecompte proiect from the CTSA and/or the
Benbrooks..

The allocation of sewer capacity has been prioritized based on several
factors, including anticipated time of project complelion, number of
affordable units generated, location relative to existing SSA'S, and required
infrastructure improvements, among other factors. The Beaver Brook
Homestead and Fox/Seals sites are redevelopment projects within an
existing SSA which are anticipated to begin sitework within the next year.
The Marookian site, located along Route 31, is also within an existing SSA,
the development of which requires the installation of a lift station and/or
forced main to connect to the existing lift station approximately half-mile

HNT-L-000315-15 02/08/2018 9:16:38 AM Pg 10 of 20 Trans ID: LCV2018243353
Febt@ry 6, 2018

north of the property at North Hunterdon High School. Headley Farm
Estate abuts the SSA serving the Village of Annandale with a readily
available lift station and main to facilitate connectivity. Alternatively, the
Headley site may install an advanced septic treatment plant which has
been determined to be acceptable by the Highlands Council once the site
has been included in a designated Highlands Center. The developmentof
the Headley site remains a priority over the 108 Alton Place site as it will
generate the most affordable housing units with the available sewer
capacity. 108 Alton Place is located within an existing SSA requiring the
installation of a forced main to convey discharge to the nearby lift station
wiih connectivity available on two sides of the site. While the Lecompte
site is a 100o/o affordable site and is located across Route 31 from the
Marookian site and in th€ same SSA as the Marookian site, it is unlikely
that it will be approved for tax credit financing in the same round as the
Marookian site, so the Marookian site has priority over the Leoompte site.

iii.

b.

With regard to water capacity, the Beaver Brook Homestead development
has a water reservation agreement with the Town of Clinton. Foxlseals
and Marookian have 'will serve' letters from the Town of Clinton which are
anticipated to be renewed. All three of these sites have the requisite
infrastructure readily available. The Township has obtained court approval
of the Marookian project as part of its compliance plan (similar to what the
Township obtained for the Beaver Brook Homestead site). As such, the
Township will request prior to the Fairness Hearing a water reservation for
the Marookian site from the Town of Clinton which it should be entitled to
under the terms of the Town of Clinton ordinance governing water
reservation agreements. Beyond this water capacity, there is presently not
enough water to supply the development of the Headley Farm Estate, 108
Alton Place, and Lecompte sites. However, any remaining capacity will be
requested from the Town of Clinton and allocated to the Lecompte project
first and then to the Headley project to bo supplemented with the
installation of an onsite well prgviding a community or production water
supply which may be incorporated into the existing Town of Clinton syslem
which abuts the property. The Headley site is being given priority with
regard to water capacity over the 108 Alton Place project as the Headley
project will leld more affordable housing units than the 108 Alton Place
and water infrastructure has already been installed on site. Water
infrasiructure is adjacent to both the Marookian, 108 Alton Place, and
LeCompte sites making water readily available once capacity becomes
available. The special master will assist the Township in attempting to
obtain water for the affordable housing projects included in the settlement
plan, with the Lecompte project having first priority, the Headley project
having second priority, and the 108 Alton Place project having third priority.

In view of its requestfor a durational adjustment, ihe municipality agrees to comply
with NjlJll9. 5:93-4.3 as follows:

i.

The Township will seek court approval for, and FSHC will support. a
durational adjustment of 221 units and address the requirements of
N.J.A.C. 5:93-4.3 through the following:
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1.

ln accordance with N.=L!q 5:93-4.3(c), and lhe requirement to
address Third Round prospective need obligation of 337 units, 221
units of which shall be deferred until adequate water and/or sewer
are made available. The Township shall reserve and sel aside new
water and/or sewer capacity, when it becomes available, for low
and moderate income housing, on a priority basis. Municipal
officials shall endorse

all

applications

to the

Department of

Envjronmental Prolection (DEP)or its agent to provide waterand/or

sewer capacity for the sites set forth above and otherwise in
accordance with paragraph 10d of this Agreement if the waiver
provided by this paragraph no longer applies.
2. The Township has designated and wjll rezone the following sites as
necessary for low and moderate income housing that lack adequate

water and/or sewer as addressed more fully above:

Lecompte, Block
29, Lot 4, family
rental
Headley Farm
Estate - Block 46,
Lot 33, 33.01, family
rental
A,ton Place- Block
79.07, Lot 1, family
rental

3. The basis for inclusion of the Lecompte and 108 Alton Place siles

as plan mechanisms to satisfy a portion of the Township's Third
Round obligation, which require the support of a durational
adjustment, are as follows:

a)

Lecomote: The Lecompte project will be on a 1o-acre
portion (the'site") oI an approximately 4o-acre tract of
farmland which fronts on Valley Crest Road and Route 31.
The Lecompte lot is across Route 31 from the Township's
Marookian project. The Township is seeking a durational
adjustment for the inclusion of this site in its fair share plan
as there is currently not enough water and sewer capacity
available to accommodate the development of the site.
The sile is anticipated to receive water and sewer access
based on its location when those utilities become
available. The site's location across Route 3'1 from the
Marookian site makes the extension of utilities easier than
if this project was proposed in some other area of the
Township. ClS, a developer of 100o/o affordable housing
projects, has expressed an interest in purchasing the'10-
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acre site from Lecompte. The Township will rezone a 10acre portion of the site for affordable housing and will
include the site in a proposed Highlands Center.

b)

4.

108 Alton Place: 108 Alton Place is located between two
existing townhouse developments in the Township's
Planned Unit Development Overlay District. The majority
of the site is developable with areas of steep slopes and
Highlands water protection buffers. The siie is well
positioned between Routes 78 and 22 to the north, Route
31 to the east and the Town of Clinton's commercial center
to the west. lt is anticipated that the proposed
developm€nt of the site at the proposed density will result
in minimal localtraffic impacts. ln addition, appropriate
buffers and open space will be required of any future
development of the site. The Township is seeking a
durational adjustment for the inclusion of this site in the
municipality's Fair Share Plan as there is not enough water
and sewer capacity available at present to accommodate
the development of the site.

All proposed plan mechanisms include sites within established
neighborhoods of the Township with good regionalaccess, some in
close proximity to public transportation access mitigating traffic
congeslion and parking demand. The densities and development
proposed at each site of ample size and shape lake into
consideration their unique property characteristics as wetl as
SUrrounding development.

5.

Sites jdentified herein are not impacted by environmental
constraints to such a degree that would inhibit the proposed
creation of affordable housing. Water and sewer capacity have
been secured for some sites while there is not enough presently
available to accommodate olhers. Hence, the Township is seeking
a durational adjustment for sites which do not have adequate water
and/or sewer supplies, though they have determined to be in
appropriate locations to receive such when capacity becomes
available.

6. The requirements included in N.J.A.C. 5:93-4.3(c)3 and 4 related to
inclusion in a fair share plan when the DEP or its designated agent

approves a proposal to provide water and/or sewer to a site other
than those designated for the development of low and moderate

income housing in the housing element are hereby waived in
accordance with N.J.A.C. 5:93-4.3(c)4, which permits waiver of
such requirements when a municipality has a plan that will provide
water and/or sewer to sufficient sites to address the municipal
housing obligation within the substantive certification period.
'12.

The Township agrees to request that the Court continue the appointment of the Special
Master in this matter for the purpose of assisting the municipality and advising the court
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regarding the municipality's efforts to obtain approvals from state and local agencies
required by this Agreement. The parties agree to recommend to the Court that the master,
whose services shall be paid for by the Township, be directed to issue reports semiannually to the court, with copies to the parties. The Township further agrees to respond
to reasonable inqukies from the special master and FSHC regarding its efforts to obtain
approvals required by this Agreement.
13. The Township agrees to require 13% oi all units referenced in this Agreement, excepting

those units that were constructed or granted preliminary or final site plan approval prior to
July 1, 2008, to be very low income units, with half of the very low income units being
available to families. The municipality will comply wiih those requirements as follows:
Development/Complianc€ Mochanism

income
units

Beaver Brook Homestead, 100o/o affordable family rental
housino. Block 60.03. Lot 26
For/Seals. Block 53. Lot 3. famiiv renlal
lr4arookian, Block 82, Lots 4.4.03, family rgntal
Headlev Farm Estate - Block 46, Lot 33, 33.0'1, familv renlal
Alton Place- Block 79.07. Lot 1. familv rentel
Lecomote, Block 29, Lot 4. family rental

Total:

I

0
11

14

4
12
50

14.The Township shall meet its Third Round Prospeclive Need in accordance with the
following standards as agreed to by the Parties and reflected in the table in paragraph 7
above:
e

Third Round bonuses will be applied in accordance with N.J.A.C. 5:93-5.15(d),
provided that the municipality agrees to not use bonuses to reduce the actual
number of units for which a realistic opportunity must be provided, even if subject
to a durational adjustment, below 279 units.

b. At least 50 percent

ofth€ units addressing the Thlrd Round Prospective Need shall
be affordable to very-low-income and low-income households with the remainder
affordable to moderate-income households.

At least twenty-llve percent of the Third Round Prospective Need shall be met
through rental units, including at least half in rental units available to families.
d

At least halfofthe units addressing the Third Round Prospective Need in totalmust
be available to families.

The Township agrees to comply with an age-restricted cap ol 25% and to not
request a waiver of that requirement. This shall be understood to mean that in no
circumstance may the municipality claim credit toward its fair share obligation for
age-restricted units that exceed 25% of all units developed or planned to meet its
cumulative prior round and third round fair share obligation.

15.The Township shall add to the list of community and regional organizations in its
affirmative marketing plan, pursuant to N.J.A.C. 5:80-26.1 5(fX5), Fair Share Housing
Center, the New Jersey State Conference of the NMCP, the Latino Action Network,
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NORWESCAP, the Supportive Housing Association, and the Central Jersey Housing
Resource Center, and shall, as part of its regional affirmative marketing strategies during
its implementation ofthe affirmative marketing plan, provide notice to those organizations
of all available affordable housing units. The Township also agrees to require any other
entities, including developers or persons or companies relained to do affirmative
marketing, to comply with this paragraph.

16.All units shall include the required bedroom distribution, be governed by controls on
affordability and affirmatively marketed in conformance with the Uniform Housing
Affordability Controls, N.:LlLlL 5:80-26.1 et. seq. or any successor regulation, with the
exception that in lieu of '10 percent of affordable units in rental projecis being required to
be at 35 percent of median income, 13 percent of affordable units in such proiects shall
be required to be at 30 percent of median income, and all other applicable law. The
Township as part of its HEFSP shall adopt and/or update appropriate implementing
ordinances in conformance with standard ordinances and guidelines developed by COAH
to ensure that this provision is satisfled. lncome limits for all units that are part of the Plan
required by this Agreement and for which income limits are not already establashed
through a federal program exempted from the Uniform Housing Affordability Controls
pursuant to N+!]l.lO. 5:80-26.1 shall be updated by the Township annually within 30 days
of the publication of determinations of median income by HUD as follows:

a.

Regional income limits shall be established for the region that the Township is
located within (i.e. Region 3) based on the median income by household size,
which shall be established by a regional weighted average of the uncapped
Section 8 income limits published by HUD. To compute this regional income limit,
the HUD determination of median county income for a family of four is multiplied
by the estimatod households within the county according to the most recent
decennial Census. The resulting productforeach countywithin the housing region
is summed. The sum is divided by the estimated total households from the most
recent decennial Census in the Township's housing region. This quotient
represents the regional weighted average of median income for a household of
four. The income limit for a moderate-income unit for a household of four shall be
80 percent of the regional weighted average median income for a family of four.
The income limit for a low-income unil for a household of four shall be 50 percent
of the HUD determination of the regional weighted average median income for a
family of four. The income limit for a very low income unit for a household of four
shall be 30 percent of the regional weighted average median income for a family
of four. These income limits shall be adjusted by household size based on
multipliers used by HUD to adjust median income by household size. ln no event
shall the income limits be less than those for the previous year-

b.

The income limits attached hereto as Exhibit B are lhe result of applying the
percentages set forth in paragraph (a) above to HUD'S determination of median
income for FY 2017, and shall be utilized until the Township updates the income
limits after HUD has published revised determinations of median income for the
next fiscal year.

c.

The Regional Asset Limit used in determining an applicant's eligibility for affordable
housing pursuant to N!31q 5:80-26.16(b)3 shall be calculated by the Township
annually by taking the percentage increase of the income limits calculated
pursuant to paragraph (a) above over the previous yeacs income limits, and
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applying the same percentage increase to the Regional Asset Limit from the prior
year, In no event shall the Regional Asset Limit be less than that for the previous
year.

'17.All new construction units shall be adaptable in conformance with P.L.2005,
c.350/NJSf\ 52:27D-3'11a and -3'1 1b and all other applicable law.
18. As an essential term of this Agreement, within ninety (90) days of Court's approval of this

Agreement after a Fairness Hearing, the Township shall adopt a Housing Element and
Fair Share Plan and Spending Plan in conformance with the terms of this Agreement. As
another essential term of this Agreement, within ninety (90) days of Court's approval of
the Township's compliance plan aftera Compliance Hearing, the Township shall introduce
and adopt an ordinance or ordinances providing for the amendment of the Township's
Affordable Housing Ordinance and Zoning Ordinance to implement the terms of this
Agreement and the zoning contemplated herein.

19.The parties agree that if a decision of a court of competent jurisdiction in Hunterdon
County, or a determination by an administrative agency responsible for implementing the
Fair Housing Act, or an action by the New Jersey Legislature, would result in a calculation
of an obligation for the Township for the period 1999-2025 that would be lower by more
than ten (10%) percent than the total prospective Third Round need obligation established
in this Agreement, and if lhat calculation is memorialized in an unappealable final
judgment, the Township may seek to amend the judgment in this matter to reduce its fair
share obligation accordingly. Notwithstanding any such reduction, the Township shall be
obligated to adopt a Housing Element and Fair Share Plan that conforms to the terms of
this Agreement and to implement all compliance mechanisms included in this Agreement,
including by adopting or leaving in place any site specific zoning adopted or relied upon in
connection with the Plan adopted pursuant to this Agreement; taking all steps necessary
to support the development of any 100% affordable developments refetenced herein; and
otherwise fulfilling fully the fair share obligations as established herein. ln the event
alternative siles are required in accordance with lhe terms of this Agreement, in no
circumstance may the municipality provide less than 279 units of affordable housing, not
including bonuses. The reduction of the Township's obligation below that established in
this Agreement does not provide a basis for seeking leave to amend this Agreement,
seeking leave to amend an order or judgment pursuant to & 4:50-1, or seeking leave to
provide less than 279 units of affordable housing, not including bonuses. lf the Township
prevails in reducing its prospective need for the Third Round, the Township may carry
over any resulting extra credits to future rounds in conformance with the then-applicable
law.
20. The Township shall prepare a Spending Plan within the period referenced above, subject
to the review of FSHC and approval of the Court, and reserves the right to seek approval

from the Court that the expenditures of funds contemplated under the Spending Plan
constitute "commitment" for expenditure pursuant to l!+LSf\ 52:270-329.2 and -329.3,
with the four-year time period for expenditure designated pursuant to those provisions
beginning to run with the entry ofa finaljudgment approving this settlement in accordance
with the provisions of ln re To. Of Monroe, 442 N.J. Suoer. 565 (Law Div. 20'15) (affd 442
N.J. Suoer. 563). On the first anniversary of the execution ofthis Agreement, which shall
be established by the date on which it is executed by a representatjve of the Township,
and on every anniversary ofthat date thereafter through the end ofthe period of protection
from litigation referenced in this Agreement, the Township agrees io provide annual
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reporting oftrustlund activityto the New Jersey Department of Community Affajrs, Council
on Affordable Housing, or Local Government Se.vices, or other entity designated by the
Stale of New Jersey, with a copy provided to Fair Share Housing Center and posted on
the municipal website, using forms developed for this purpose by the New Jersey
Department of Communily Affairs, Council on Affordable Housing, or Local covernment
Services. The reporting shall include an accounting of all housing trust fund activity,
including the source and amount offunds collected and the amount and purpose forwhich
any funds have been expended.
21. On the first anniversary of the execution of this Agreement, and every anniversary
thereafter through the end of this Agreement, the Township agr€es to provide annual
reporting of lhe status of all affordable housing activity within the municipality through
posting on the municipal website with a copy of such posting provided to Fair Share
Housing Center, using forms previously developed for this purpose by the Council on
Affordable Housing or any other forms endorsed by the Special l\,4aster and FSHC.
22. The Fair Housing Act includes t'/vo provisions regarding action to be taken bytheTownship
during the ten-year period of protection provided in this Agreement. The Township agrees
to comply with those provisions as follows:

a.

b.

For the midpoint realistic opportunity review due on July 1, 2020, as required
pursuant to \LLlsf\ 52:27D-313, the Township will post on its municipalwebsite,
with a copy provided to Fair Share Housing Center, a status report as to its
implementation of the Plan and an analysis of whether any unbuilt sites or
unfulfilled rnechanisms continue to present a realistic opportunity and whether any
mechanisms to meet unmet need should be revised or supplemented. Such
posting shall invite any interested party to submit comments to the municipality,
with a copy to Fair Share Housing Center, regarding whether any sites no longer
present a realistic opportunity and should be replaced and whether any
mechanisms to meet unmet need should be revised or supplemented. Any
interested party may by motion request a hearing before the court regarding these
issues.
For the review of very low income housing requirements required by N.J.S.A.
52:27D-329.'1, within 30 days of the third anniversary of this Agreement, and every
third year thereafter, the Township will post on its municipal website, with a copy
provided to Fair Share Housing Center, a status report as to its satisfaction of its
very low income requirements, including the family very low income requirements
referenced herein. Such posting shall invite any interested party to submit
comments to the municipality and Fair Share Housing Center on the issue of
whether the municipality has complied with its very low income housing obligation
under the terms of this settlement.

FSHC is hereby deemed to have party status in this matter and to have intervened in this
matter as a delendant without the need to Ille a motion to intervene or an answer or other
pleading. The parties to this Agreement agree to request the Court to enter an order
declaring FSHC is an intervenor, but the absence ofsuch an order shall not impact FSHC's
rights.
24. This Agreement must be approved by the Court following a fairness hearing as required
by lvlorris Ctv. Fair Hous. Council v. Boonton Two., '197 N.J. Suoer. 359, 367-69 (Law Div.
'1984), affd o.b., 209 N.J. Suoer. 108 (App. Div. '1986); EasLryVest Venture v. Townshio of

Fort Lee, 286 N.J. Suoer. 311, 328-29 (App. Div. 1996). The Township shall present its
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planner as a witness at this hearing. FSHC agrees to support this Agreement at the
fairness hearing. ln the event the Court approves this proposed settlement, the parties
contemplate the municipality will receive "the judicial equivalent ofsubstanlive certification
and accompanying protection as provided under the FHA," as addressed in the Supreme
Court's decision in ln re N.J.A.C. 5:96 & 5:97, 221 NJ 1 , 36 (2015). The "accompanying
proteciion" shall remain in effect through July 1, 2025. lf this Agreemeni is relected by the
Court at a fairness hearing it shall be null and void.
25.

The Township agrees to make a $30,000 donation to FSHC to be used for the
advancement of affordable housing. The payment shall be made within ten ( 10) days of
the Court's approval of this Agreement after a Fairness Hearing.

26. lf an appealis tiled ofthe Court's approval or rejection ofthis Agreement, the Parties agree
to defend the Agreement on appeal, including in proceedings before the Superior Court,
Appellate Division and New Jersey Supreme Court, and to continue to implement the
terms of this Agreement if the Agreement is approved before the lrial court unless and
untilan appealofthe trial court's approval is successful, at which point the Parties reserve
their right to rescind any action taken in anticipation of the trial court's approval. All Parties
shall have an obligation to fulfill the intent and purpose of this Agreement.
27. This Agreement may be enforced by either party through a motion to enforce litigant's
rights or a separate action filed in Superior Court, Hunterdon County. The prevailing party
in such a motion or separate action shall be entitled to reasonable attorney's fees.

28. Unless oth€rwise specified, it is intended that the provisions of this Agreement are to be
severable. The validity of any article, section, clause or provision of this Agreement shall
not affect the validity oi the remaining articles, sections, clauses or p.ovisions hereof. lf
any section of this Agreement shall be adjudged by a court to be invalid, illegal, or
unenforceable in any respect, such determination shall not affect the remaining sections.
29. This Agreement shall be governed by and construed by the laws

of the State of New

Jersey.
30. This Agreement may not be modified, amended or altered in any way except by a writing
signed by each of the Parties.
31. This Agreement may be executed in any number of counterparts, each of which shall be
an original and all of which together shall constitute but one and the same Agreement.
32. The Parties acknowledge that each has entered into this Agreement on its own volition

without coercion or duress after consulting with its counsel, that each party is the proper
person and possess the authority to sign the Agreement, that this Agreement contains the
entire understanding of the Parties and that there are no representations, warranties,
covenants or undertakings other than those expressly set forth herein.
33. Each of the Parties hereto acknowledges that this Agreement was not drafted by any one
of the Parties, but was drafted, negotiated and reviewed by all Parties and, therefore, the
presumption of resolving ambiguities against the drafter shall not apply. Each of the
Parties expressly represents to the other Parties that: (i) it has been represented by
counsel in connection with negotiating the terms ofthis Agreement;and (ii) it has confened
due authority for execution of this Agreement upon the persons executing it.
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34. Any and all Exhibits and Schedules annexed to this Agreement are hereby made a part of
this Agreement by this reference thereto. Any and all Exhibits and Schedules now and/or
in the future are hereby made or will be made a part of this Agreement with prior written

approval of both Parties.

3s.This Agreement constitutes the entire Agreement between the Parties hereto and
supersedes all prior oral and written agreements between the Parties with respect to the
subject matter hereof except as oiherwise provided herein.
36- No member, official or employee of the Township shall have any direct or indirect interest

in this Agreement, nor participate in any decision relating to the Agreement which is
prohibited by law, absent the need to invoke the rule of necessity.

to the contrary notwithstanding, the effective date of this
Agreement shall be the date upon which all of the Parties hereto have execuled and
delivered thisAgreement.

37. Anything herein contained

38. All notices required underthis Agreement ('Notice[s]") shall be written and shallbe served
upon the respective Parties by certified mail, retum receipt requested, or by a recognized

overnight or by a personal carrier. ln addition, where feasible (for example, transmittals
of less than fifly pages) shall be served by facsimile or e-mail. All Notices shall be deemed
received upon the date ofdelivery. Delivery shall be affecled as follows, subject to change
as to the person(s) to be notified and/or their respective addresses upon ten ('10) days
notice as provided herein:
TO FSHC:

Kevin D. Walsh, Esq.
Fair Share Housing Center
510 Pa* Boulevard
Cherry Hill, NJ 08002
Phone: (856) 665-5444
Telecopier: (856) 663-8182
E-mailr kevinwalsh@fairsharehousing.org

TO THE TOWNSHIP:

Jonathan Drill, Esq.
Stickel, Koenig & Sullivan
571 Pompton Avenue
Cedar Grove, New Jersey 07009
Telecopier: (973)239-0369
Email: jdrill@sksdlaw.com

wlTH A COPY TO THE
MUNICIPAL CLERK:

Carla Conner, Municipal Clerk
'1225 Route 31 South, Suite 41'l
Lebanon, New Jersey 08833

Telecopier: (908) 735-8156
Emaili cconner@clintontwpnj.com
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Please sign bslow if th6se terms are acceptable.

fl

, Esq.

for lntergst€d Party
Falr Share Housing Centor
On behalf ofth6 Townshlp of Clinton, with th€ authorization
of the goveming body:

Mavof/J6l{n Hirdns
Dated: F€bruary 7, 201 8
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